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INTRODUCTION 
Frederick William Maitland has been called "The 
Historical Spirit Incarnate" by a former president of the 
American Historical Association. 1 Through the years 
Maitland has acquired the reputation for being "a histori-
an's historian" and worthy to be ranked with Bishop Stubbs. 
This glib phrase can be thrown about with little understand-
ing or real meaning when a pplied to a particular scholar. 
It may mean that the scholar's writings are so abstruse 
that only a professional historian compelled by a sense of 
duty would ever turn to them. It is true that Maitland 
wrote little for the general reading public or even that 
which might be called general history. The history of 
English law is a subject wh ich sounds formidable enough 
to discourage all but the most hardy or those who are 
specialists in the subject. 
The writings of Maitland have been the starting 
point for many who desired to write on a subject which he 
at least touched upon in his works. There seems to be a 
natural desire in man to knock down idols or imag es. The 
more revered the image, the greater the satisfaction in 
1Robert Livingston Schuyler, AHR, LVIII (1952), 
303 - 322. 
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destroying at least a portion of this image. As William 
Stubbs was considered to represent the best in historical 
scholarship in his generation so has Maitland occupied a 
similar position. Later scholars have turned to a state-
ment by Maitland much as a minister taking a text for a 
sermon. others, and t hese seem more prevalent, have begun 
their study with a statement by l:1aitland for the purpose 
of destroying the image which seems to exist of Maitland 
as the "historian's historian."2 Often, however, histori-
ans have seized upon a suggestion or implication made by 
2As I read through the volumes of the English 
Historical Review, I was particularly impressed by the 
number of articles which referred to Maitland. Cf. 
Warren o. Ault, "Some Early Village By-Laws," XLV (1930), 
208 - 231. c. R. Cheney, "Legislation of the Medieval English 
Church,n L (1935), 193- 224; 385- 417. Mary Cheney, "The 
Compromise of Avranches of 1172 and the Spread of Canon 
Law in England," LVI {1941), 177- 197. Barbara Dodwell, 
"East Anglian Connnendation," LXIII (1948), 289- 306. 
v. E· Galbraith, "The Making of Domesday Book," LVII (1942), 
161-177. George L· Haskins, "The petitions of Representa-
tives in the Parliaments of Edward I," LIII (1938), 1- 20. 
Robert s. Hoyt, "The Nature and Origins of the Ancient 
Demesne," LXV (1950) , 145 - 174. Naomi Hurnard, "The 
Anglo-Norman Franchises," LXIV (1949), 289- 323; .433-
460. Naomi Hurnard, "The .rury of presentment and the Assize 
of Clarendon," LVI (1941), 374- 410. Elizabeth G. Kimball 
"Tenure in Frank Almoign and Secular Services," XLIII (192B), 
341 - 353. May , McKisack, "Borough Representation in Richard 
II'S Reign," XXXIX (1924), 511- 525. Doris Rayner, "The · 
Forms and Machinery of the •Commune petition• in t he 
Fourteenth Century," LVI (1941), 198- 233; 549 ~ . 570. John 
Horace Round, "The •Tertius Denarius• of the Borough," XXIV 
(1919), 62- 64. Carl Stephenson, "Commendation and Related 
Problems in Domesday," LIX (1944), 289- 310. Carl Stephen-
son, "The Anglo-Saxon Borough," XLV (1930), 177- 207. 
Carl Stephenson,"The Aids of the English Boroughs," XXXIV 
(1919), 4-57- 475. James Tait, "The Firma Burgi and the 
Commune in England, 1066- 1191," XLII (1927), · 321- 359. 
James Tait, "The Origin of Town-Councils in England," XLIV 
(1929), 177- 202; 399· 
Maitland and emphas ize d i t s novelty as the basis for a 
t hesis which they were about to expound.3 
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Even the minor works of Maitland have been collected 
and edited to make them more accessible to scholars.4 
His Collected papers have long been out of print. AS a 
result, in recent years there have been published two 
selections of his writings which seemed to be of more 
lasting value.5 This is only one indication of a revived 
interest in Maitland and his writings. In recent years, 
Maitland has also been the subject of several articles 
which have appeared in both historical and legal journals; 6 
3Mcilwain, Pollard, Baldwin, and Richardson and Sayles. 
4The Collected papers of Frederick William Mai t land, 
ed. by H.-x7 L· Fisher (3 vols.; Cambridge: University pres s , 
1911). 
5Maitland: Selected Essays, ed. by H. D. Hazeltine, 
G. Lapsley, and p. H. Wini'Ield (Cambridge: University Press, 
1936). Selected Historical Essays of F . w. Maitland, ed. by 
Helen M. Cam (cambridge: Un~ versi'ty= P"ress, 195'7). 
6R. J. White, "F· w. Maitland: 1850 - 1950," The 
Cambridge Journal {1950), pp. 131- 143. Mrs. Reynell,---
11A Memoir of F. w. Maitland," Cambridge Law Journal, XI 
(1951}, 67- 73. T. F. T. Pluckriett, "F. w. Maitland," 
New York University Law Review, XXVI (1951), 1. T. F. T. 
pluc'Ele't't , "Maitland~iew of Law and History," . Law 
Quarterly Review, LXV I I {1951), 179- 194. M. T. Rooney 
"Maitland and the Corpor ate Revolution," New York Univers-
ity Law Review, XXVI (1951), 24. R. L· Schuyl er, "The 
Iri'Storical Spirit Incarnate: Frederic William Maitland," 
American Historical Review, LVII, No. 2 (1952), 303- 322. 
H· Holland, F'rederic william Maitland, 1850 - 1906: · A 
Memorial Address, The selden society Annual Lecture (~ondon, 
1953}. Ermengard Maitland, F. w. Maitland, A Child•s-Eye 
View (Selden Society, 1957)7 -
in addition there have been published two collections o~ 
Maitland's letters.? 
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An adequate but by no means definitive biography of 
Maitland was written soon after his death. 8 Maitland's life 
is a stirring illustration of a man being driven to unusual 
heights of endeavor by a "thorn in the flesh." For nearly 
twenty years he lived in the shadow of death and finally 
died while only in his middle years. The bibliography o~ 
his writings, which appears at the end of this work, stands 
as a tribute to his amazing industry and achievement. Al-
though there are two bibliographies of Maitland's writ-
ings in print,9 mine is more complete and accurate than 
either of these. The significant facts of Maitlandts life 
are within easy reach of any who might seek them. Although 
the writer has read all known published material on Niaitland• s 
life, this work in no sense purports to be a biography. 
Helen cam has written a stimulating and provoca-
tive introduction to certain of Maitlandts historical 
?warren O· Ault, "The Maitland-Bigelow Letters," 
Boston University Law Review, XXXVII (1957), 285- 326. _ 
Austin Lane poo1e,~etters from Maitland to R. L· poole, 
Editor of the English Historical Review," Cambridge 
Historical Journal, X (1952), 318ft. 
8Herbert Albert Laurens . Fisher, Frederick William 
Maitland (Cambridge: University Press, 1910). 
9Frederic William Maitland, Two Lectures and a 
Bibliography, Edited by A. t. smith ~ord: 190ST; The 
Frederic william Maitland Reader, . Edited by Vincent T:-H. 
Delany (New york: oceana Pub11cations, 1957). 
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essays in which she suggested that more recent scholars 
have not always agreed with Maitland's conclusions. Al-
though this work was begun before Miss Cam's book appeared, 
it has re.cei ved inspiration i'rom her approach. 
Most, but by no means all, oi' Maitland's contri-
butions to scholarship can be encompassed within the 
framework of the history oi' English law. In this work, I 
have selected the areas in which Maitland made his most 
notable contributions to our knowledge and understanding oi' 
the history oi' English law and I have tried to explain the 
basis i'or his conclusions. An ei'i'ort is then made to show 
how Maitland's contributions stand ai'ter more than half' a 
century oi' historical research. 
CHAPTER I 
MAITLAND AS A HISTORIAN 
It seems only appropriate that a study of Maitlandts 
contributions to the history of English law should commence 
with a consideration of his concept of history. He came to 
history from the study of law and the interrelationship of 
these two strains is evident throughout his writings. I 
do not mean to imply that Maitland was a narrow legal his-
torian; this is far from the truth. Traditionally a law-
yer is conservative in judgment and looks to the past 
only to find precedents for a case or evidence to sustain 
a preconceived opinion. Training in law normally does 
not result in historical-mindedness. Sir Frederick Pollock 
who collaborated with Maitland in planning and writing 
The History of English Law Before the Time of Edward Il 
has described Maitland as "a man with a genius for history, 
who turned its light upon law because law, being his pro-
fession came naturally into the field." 2 
Maitland was certainly aware of the hazards of his 
profession and he did not fall into the pattern of many law-
yers who have written on history both bet'ore and since 
his time. He warns us that "we must not be in a hurry to 
12nd ed.; Cambridge: at the University press, 1898, 
2 Vols. 
2nFrederick William Maitland," Law _Quarterly Review, 
(1907), PP• 4-01-4-19. 
-1-
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get to the beginning of the long history of law."3 The 
historian of law, as any historian for that matter, must 
guard carefully against reading ideas of a later time into 
an earlier period and vice .versa. Maitland warns us against 
the fallacy of believing that merely because our remote 
ancestors were simple folk they had simple law. 
Simplicity is the outcome of technical subtlety; 
it is the goal not the starting point. As we go back-
wards the familiar outlines become blurred; the ideas 
become flui~, and instead of the simple we find the 
indefinite.lt 
Extreme caution must be exercised in order to prevent 
reading our own ideas into the words used by our forebears. 
Medieval historians must be at least amateur etymologists. 
By way of example, Maitland tells us that: 
If we introduce the persona ficta too soon, we shall 
be doing worse than if we armed Hengest and Horsa 
with machine guns or pictured the ~enerable Bade cor-
recting proofs for the press • • • 
For Maitland the earliest English law could not be 
distinguished from custom.6 The conscious separation of law 
from morals and religion was a slow and gradual process.7 
"The history of law must be a history of ideas."8 The his-
3Frederick w. Maitland, Domesday Book and Beyond 
(Cambridge: at the University press, 1897J,P.»6 .• 
4rbid., p. 9. 5Ibid., p. 356 
6History of English Law, I, xxiv. 
7Ibid., p. xxviii. 
8Domesday Book and Beyond, p. 356 
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torian of law must strive to determine not only what men 
have said and done but what men have thought.9 In England 
this task gains significance from the fact that the con-
nected and distinguishable legal life of the nation goes 
back to the time of Edward r. 10 Undoubtedly this was an 
important factor not only in influencing Maitland to under-
take his monumental work but also in defining the scope of 
the History of English ~ Before the Time of Edward r. 
Although this work bears the joint auth9rship of Frederick 
William Maitland and Sir Frederick pollock, Pollock wrote a 
preface in which he protested that although it had been 
jointly planned, Maitland had done by far the greater portion 
of both the actual research and the writing. 11 Miss cam 
tells us that Maitland wrote all of this work except the 
12 
chapter on Anglo-Saxon law. 
Since Maitland was primarily a historian of English 
law, he recognized the importance of the division of labor 
in order that the advancement of knowledge might be facil-
itated. For him the history of law was an integral part of 
the history of England, indeed "it was the key to the whole 
9rbid. 
lOHistory of English ~' I, xxxiv. 
llibid., P• vi. 
12Helen M· Cam, ed., Selected Historical Essays of 
F. w. Maitland (Cambridge: pu6lished in association with~e 
~elaon Society at the University Press, 1957), P• xiv. 
-4-
story.ul3 He recognized that it was necessary to go outside 
of his own special field of interest in order to gain a 
complete understanding or explanation of the material under 
consideration. He readily acknowledged that the history of 
English towns "must not be merely the history of legal 
arrangements. The trade winds blow where they list, and defy 
the legislator.nl4 Maitland undoubtedly gave more assistance 
' 
to those laboring in neighboring vineyards than he received, 
by pointing out that "legal documents, documents of the 
most technical kind, are the best, often the only evidence 
that we have for social and economic history, for the history 
of morality, for the history of practical religion.nl5 
Maitland certainly deserves some of the credit for the fact 
that medievalists today use legal documents as sources for 
social and economic history to a far greater extent than 
they did in the nineteenth century. 16 
Maitland's legal training caused him to be suspicious 
of generalizations. In instances in which generalizations 
were essential, Maitland illustrated his general pl"inciples 
l3Ibid. , p. x. 
1~. w. Maitland, Township and Borough (Cambridge: 
at the University press, 1696), P• ¥. 
l5F. w. Maitland, "Why the History of English Law is 
Not Written", Collected Papers, I, 486. 
16aobert Livingston schuyler, "The Historical Spirit 
Incarnate: Frederick William Maitland", AHR, LVII(l952), 304. 
-5-
by applying them to specific cases. As Vinogradoff has 
suggested, "what he wanted most was to trace ideas to their 
embodiment in facts.nl7 Maitland•s ability to relate legal 
terms to personal experiences and meaningful patterns of 
thought is illustrated by his explanation of the meaning of 
the Anglo-Saxon term ~· 
It is still in use among us, for though we do not 
speak of a sake between two persons, we do speak of a 
man acting for another•s sake, or for Godts sake, or 
for the sake of money • . In Latin therefore sake may be 
rendered by placitum: •Roger has sake over ~~ will 
become •Rogerius habet .placita super eos•; Roger has 
the right to hold pleas over them. Thus _easily enough18 ~becomes the right to have a court and do justice. 
It was Maitland•s extensive knowledge of source material 
which enabled him to use this manner of exposition. He tried 
to use words to paint an image which would at the same time 
be correct and also intelligible to his readers. Although 
Maitland preferred a concrete or case-related type of ex-
position, he was neither unable nor unwilling to resort to 
generalization when it was necessary or desireable. This 
would become immediately apparent to anyone who would read 
his article on the Elizabethan Settlement in the Cambridge 
Modern Historyl9 or his article on the history ·of .English 
l7Sir paul Vinogradoff, "Frederick William Maitland", 
EHR, XXII (1907), 282. 
l8Domesday Book and Beyond, p. 84. 
l9"The Anglican settlement and the scottish Reforma-
tion", (Cambridge: University press, 1934), II, 550-599· 
-6-
20 law which appears in the Encyclopedia Britannica. Even 
in his more technical writings, however, "he exhibited the 
rare combination of mastery of detail and high generalizing 
power.n21 
Maitland's concern for the history of English law was 
central to his whole professional career. Nearly everything 
that he wrote or edited was directly related to this general 
theme. Although he was probably not aware of it at the time, 
his inaugural lecture as Downing Professor of the Laws of 
22 England set the theme for his academic career. He tells 
us in the first place that the history of English law was 
not written because its study was isolated from every other 
study. 2 3 secondly English lawyers were exposed to a little 
knowledge of the history of English law but this was pri-
marily medieval law as interpreted by modern courts to suit 
modern cases.~ This was hardly the historical method, nor 
did it lead to a very rapid increase in the knowledge of 
the history of law. Maitland pointed out that only a few of 
the men who chose the legal profession would succeed in it, 
and he suggested that some of those who failed would be 
20"English Law", Encyclopedia Britannica (1957) 
VIII, 564-569. 
2lschuyler, "Historical Spirit Incarnate: Frederick 
William Maitland", AHR, LVII (1952), p ·. 310. . 
22~Why the Historl of English Law is Not Written", 
Collected Papers, I, 480-497• 
23Ibid., P• 487. 24Ibid., p. 490. 
-7-
admirably prepared to pursue the history of law. 25 This 
sounds like practical advice from one who knew whereof he 
spoke. Mr. Rogers, with whom Maitland read law for several 
years, wrote that although Maitland possessed "the clearest 
grasp of legal points and the utmost lucidity of expression, 
• • • I doubt if he would have succeeded as a barrister" 
because "he was the most retiring and diffident man that I 
ever knew.n26 
A Sunday afternoon stroll, on May 11, 1884, with the 
Russian scholar, paul Vinogradoff, has been credited, by 
Maitland's biographer, H. A. L. Fisher, with first calling 
to Maitland's attention the abundance of written records at 
the Public Record Office, from which the history of English 
law might be derived. 27 Several more recent writers28 have 
pointed out that Maitland had already been working in the 
public Record Office before the supposedly climactic day 
described by Fisher. professor Plucknett has distorted 
Fisherrs account to mean that Maitlandts encounter with 
25Ibid., P• 496. 
26H. A· L• Fisher, Frederick William Maitland 
(Cambridge: at the University Press, 1910), pp. 15-17. 
27Ibid., P• 24· 
28As Miss Cam has noted in her introduction to 
Historical Essays, Maitland was at work in the Public Record 
office In February of 1884. This view is supported by F. M. 
powicke, Modern Historians and the Study of History (London: 
Odhams press, Ltd., 1955), p:-l'O'J"and p1u'CKnett in "Maitlandts 
View of Law and History", Law quarterly Review, LXVII (1951), 
85-87. ---
-8-
Vinogradoff was responsible for "Maitlandts sudden conversion 
29 -to legal history." This interpretation can be readily dis-
proved merely by referring to the Maitland Bibliography3° 
which indicates that Maitland's publications on legal history 
go back five years prior to the encounter which is here in 
contention. Actually Fisher merely stated that Maitland had 
told him personally of that Sunday talk; 
how from the lips of a foreigner he first received a 
full consciousness of that matchless collection of 
documents for the legal and social history of the 
middle ages, which England had continuously preserved 
and consistently neglected, of an unbroken stream of 
authentic testimony flowing for seven hundred years, 
of tons of plea-rolls from which it would be possible 
to restore an image of long-vanished life with a degree 
of fidelity which could never be won from chronicles 
and professed histories. His vivid mind was instantly 
made up; on the following day he returned to London, 
drove to the Record Office, and being a Gloucestershire 
man • • • asked for the earliest plea-roll of the county 
of Gloucester.31 
we know that Maitland and Vinogradoff first met on a 
"Sunday tramp" arranged by Leslie Stephen on January 20th 
~f the year in question. 32 The facts would best be served 
if we assumed that it was on this first encounter that 
Vinogradoff shared the triumph of his discovery with his 
29Theodore F. T. plucknett, "Frederick William 
Maitland", reprinted from .the New York Universit~ Law Review 
Vol. XVI . (19.51) in the Fre.deri'CKWITITam Maitlan Reader, ed., 
v. T· R· Delany (New York: Oceania publications, 195'{), pp. 
193-19.5. Hereafter referred to as the Maitland Reader. 
30see Appendix. 31Fisher, Maitland, p. ~. 
32Ibid. 
new-found friend. In recounting this event many years after 
it actually occurred, Maitland was probably confused in his 
own mind as to the actual day. Undoubtedly the source of his 
knowledge was of far greater importance to Maitland than the 
exact day of the event. We h ave every reason to believe that 
Vinogradoff was the first to a ppreciate the value of' the 
records stored in the Public Record Office. Maitland dedicated 
his first volume of · legal records to Vinogradoff.33 In a 
later letter to his friend, Maitland referred to this incident 
as "that day (which] determined the rest of my life. n34 One 
must conclude that it was Vinogradoff who first pointed out 
to Maitland the treasure in the Public Record Office. If this 
is· so and Maitland was using the Record Office in February, 35 
then Vinogradoff must ha ve confided in Maitland at their 
first meeting in January. 
Maitland was also inspired by his grandfather, 
Samuel Roffey Maitland, and by his friend Frederick pollock. 
In a letter to his sister~ Maitland evaluated his grandfather's 
36 writings. It is of some interest to note that most of 
the things which Maitland said about his grandfather•s 
33Pleas of the Crown for the County of Gloucester, 
1221, (London: 1EE4r:- --- ---
34Letter of Maitland to Vinogradoff, November 15, 1891. 
Fisher, Maitland, p. 51. 
35cam, Historical Essays, p. xii, n.3. 
36Fisb~r, . ~Maitland, pp. 2f. 
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writings could be said with equal validity about his own. 
It is a book for the few, but then those few will be 
just the next generation of historians. It is a book 
which rrenders impossible' a whole class of existing 
books. _( ••• ) one has still to do for legal history 
something of the work which Samuel Roffey Maitland did 
for ecclesiastical history( ••• ) to teach men that 
some statement about the thirteenth century does not 
beco~ the truer because it has been constantly repeated 
• • • • 
Most of Maitland's writings revolve about the hub . of 
English law. His earliest works were editions of legal 
records38 which he felt that it was necessary to scrutinize 
in order to evaluate properly the workings of the early 
legal system. The earliest court records which were available 
were those of the thirteenth century. He was forced therefore 
to begin at that point and to work in both directions. He 
first gave his attention to working backwards to the earlier 
period. In this, he followed the method of seebohm.39 It was 
necessary to spend much time analysing the records of the Domes-
day survey. Although certain general results were incorporated 
in the . History of English Law, Maitland found it necessary 
to extend his views in a separate and subsequent volume.J.~O 
37Ibid. 
38pleas of ~he crown For The county of Gloucester, 
1221. Brac€onrs NOte=:Book, 3 vols:-fLondon, IS87). select 
preis of the Crown, Vol. I, 1200-1225, selden Society, Vol. I 
(London, I'8"6'8). Selec"t-pleas In Manorial and Other Seignorial 
Courts, Vol. I, Reign of Henr~III and Edward I, Selden 
soclety,-vo! II (London, 1889).------ -
39Frederick Seebohm, The English Village Community 
(Cambridge: University press,-rff83). 
40nomesday ~ and Beyond. 
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Maitland was aware of the danger which his method entailed, 
but realizing that there was none other available, he pro-
ceeded with extreme caution to decipher this enigmatic period. 
If all of his conclusions have not stood up, they have at 
least provided a stimulus to other scholars.41 The Ford Lec-
tures for 1897 were a by-product of this research.42 Mait-
land•s monumental work ground to a halt at the reign of Edward I 
because there was so much to be prepared and explored before 
a synthesis could be produced. He turned to decipher the 
year Books but found it necessary to prepare a grammar of 
Norman French before he could proceed with his work. Maitland 
probably ·overestimated the value of the year Books43 but 
even this conclusion could not be ascertained before Maitland 
and others44 had laid the groundwork by their investigations. 
Professor Schuyler tells us that Maitland has meant 
more to him than any other historian "not primarily for the 
41aeorge Burton Adams, James F. Baldwin, Adolpus 
Ballard, Mary Bateson, and Helen Cam to suggest only a few 
of those who will be pointed out in the following chapters. 
4 2Township and Borough. 
43"Maitland once wrote that tit will some day seem 
a wonderful thing that men once thought that they could write 
the history of England without using the year Books.r That 
dictum has with reason been made the subject of controversy: 
•••• "George o. Sayles, Select Cases in the Court of 
King's Bench Under Edward I, 3 vola. Selaen-sQclety, VOla. 
55, 57, and 58 (London: Bernard ~uaritch, 1936-39), III, cxii. 
44Horwood, Pike, Turner, Bolland et al. This subject 
will be developed in chapter eight. 
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subjects he dealt with, but for his methods, his insights, 
and his superb historical sense.n45 Maitland set a standard 
for scholarship in reviewing the work of another author.46 
If a scholar is to persuade those of his readers who are 
really worth convincing, he must give them not bare theories 
but "the very terms of the original documents candidly, 
accurately and at length.n47 Maitland practiced what he 
preached in this regard for his works contain many Latin 
citations and his footnotes are liberally sprinkled with 
Latin quotations. This method precludes any concern for his-
torical philosophy by its dedication to historical truth. 
Nor was Maitland content when he merely used docun1ents, for 
these documents must be subjected to rigid examination. It 
was by this method that Maitland determined that the year 
Books were not official records maintained by the court but 
were the note-books of young law students who were attending 
the court sessions.48 In a similar manner Maitland became 
convinced that Henry II, by the Assize of Clarendon, insti-
45schuyler, "The Historical Spirit Incarnate: 
Frederick William Maitland", AHR, LVII (1952), P• 303. 
46charles Gross, The Gild Merchant: A Contribution 
To British Municipal History,~ols. (OXfora: 1890). 
47Maitlandts review of The Gild Merchant, Collected 
papers, II, 224. 
48year Books of Edward II, 3 Vols. Selden Society, 
Vols. 17, rg;-20 (tonaon: Bernara Quaritch, 1903-5), III, xii. 
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tuted the inquest or the presentment jury.49 Henceforth, a 
jury could be summoned when there was no litigation lin order 
to provide the king with desired information. 
I 
In little more than twenty years, and with Maitland 
severely hampered half the time by pleurisy,5° "a flood of 
I ~ooks, articles, and rev~ws flowed from his pen, of a sus-
tained high quality and, at times, brilliance unequalled in 
I 
English historiography.n5l "He left no rough edges and he 
touched nothing he did not adorn."52 A recent edito~ of Ma it-
land's essays remarked that, 
nothing that he wrote can ever be tarnished by ~ime in 
the matchless attraction of his style or in the brilliant 
scholarship and originality of thought whi~h he brought 
to bear upon every topic that he handled.5J 
The writing style of Maitland would never rival that of 
Macaulay, Trevelyan, or Churchill in popular appeal,! for two 
reasons. In the first place, the s ubject matter which formed 
the basis of his conclusions wa s of little interest Ito any but 
lawyers and scholars; and secondly, he was not writing for 
I 
49Historx of English Law, I, 137-140. 
5°Benjami n Fossett Lock, "Frederick William ~aitland," 
Dictionary of National Biography Supplement, 1901-1911, ed. 
sir sidney Lee, repub!isfied in 1951 hy tfie Oxford University 
Press, P• 553. \ . 
51warren o. Ault, "The Maitland-Bigelow Letters," 
Boston University Law Review, XXXVII (1957), 286. 
52G. P. Gooch, History and Historians in thel Nineteenth 
Century (London and New York, 1913 ,) ,p. 3'(3. - --
53H. D. Hazeltine, G. Lapsley, and p . H. WiJ field, 
eds. Maitland Selected Essays (Cambridge: University Press, 
1936), P• vii. 
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the masses. Nevertheless, he was able to express himselr 
simply, clearly, aud in a for ceful manner. His article in 
the Cambridge Modern History54 revealed that he was capabl e 
of wri t ing for a much wider audience when he pleased. 
Maitland's work a s a researcher and editor enabled 
him to bring to his writing "that firmness of hand which 
nothing but original research can give.n55 Since his con-
elusions are based so squarely upon his sources, his con-
clusions can not be ignored regardless of their validity. 
It was his firm conviction that a good work of scholarship 
should possess value even though all of the conclusions of 
the wr iter should prove to be false.56 The keenness of 
Maitland's mind and t he originality or his thought are 
evident in most of his writings. His works are permeated 
with suggestions which deserve, and in many cases have 
received, examination and further exposition. As was to be 
expected, some of his suggestions have proved to be fruitful57 
54"The Anglican Settlement and the Scottish 
Reformation", II, 550-599· 
55Edward Fry, review of Pollock and Maitland's History 
Of English Law, EHR, x . ( l895), 760. 
56Maitland•s review of The Gild Merchant, Collected 
Papers, II, 224. --
57This is particularly true of his Introduction to 
the Parliamentary Roll of 1305 which he edited for the Rolls 
Series. His suggestion that Parliament was a court before it 
was a legislature has been developed by Charles Mcilwain in 
The High Court of parliament. Other of Maitland's suggestions 
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while others have fallen by the wayside.58 The originality 
of his thought and the soundness of his scholarship are 
undoubtedly two of the outstanding characteristics of his 
writings. 
"The best of gamekeepers is a converted poacher, and 
the best historians of law have been converted lawyers.n59 
The same qualities of mind which made him admirably suited 
to be a solicitor60 stood him in good stead in his approach 
to the history of law. Maitland's ability to analyse is re-
vealed in his effort to decipher the nature of the organi-
zation of the institutions of Anglo-Saxon society from the 
evidence of the Domesday survey. 61 His analytical mind was 
aware of the value, if not necessity, of comparing English 
with continental developments. He noted that during the 
concerning parliament and the central law courts embodied in 
the introduction to this Parliamentary Roll and their develop-
ment by other scholars is discussed in chapters two and three 
below. 
58Maitland•s theory for the garrisoning of the 
ancient boroughs which he suggested in Domesday Book and 
Beyond is no longer accepted. 
59A. L. Smith, Frederic William Maitland, Two Lectures 
and a Bibliography (Oxford: University press, 1908r;-p. 32. 
6o"Every opinion that he gave was a complete legal 
essay, starting from first principles, showing how the 
question agreed with one, and disagreed with another series 
of decisions and finally coming to a conclusion with the 
clearest grasp of legal points and the utmost lucidity of 
expression." Quoted from a letter of B. s. Rogers to H. A. L· 
Fisher. Fisher, Maitland, p. 16. 
61This thought is suggested by A. L. Smith in 
Frederic William Maitland, P• 6. 
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reign of Henry II England took the lead among the states of 
Europe "in the production of law and of a national legal 
literature.n62 Next, Maitland went on to contrast Glanvill•s 
treatise with the absence of any counterpart in either 
Germany or in France. In yet another place, he pointed out 
that English medieval law could be illustrated at numberless 
points by the contemporary law of France and Germany.63 The 
comparative method held an important place in both Maitland•s 
mind and in his writings. Maitland's analytical skill is well 
exemplified in "The History . of a Ca~bridgeshire Manor"64 in 
which he sets forth the chronological development of the 
manor of Wilburton belonging to the Church of Ely from about 
1350 through the sixteenth century. His highly developed 
powers of synthesis can be illustrated by his description 
of a typical manor, which he summarizes as follows: 
Thus we may regard the typical manor (1) as being 
qua vill, an unit of public law, of police and fiscal 
law, (2) as being an unit in the system of agriculture, 
(3) as being an unit in the management of property, (4) 
as being a judicial unit. But we have now to see that 
hardly one of these tggits can be considered as 
absolutely essential. ~ 
The quest for historical truth was uppermost in 
62History of English Law, I, 167-168. 
63"The Materials for English Legal History," Collected 
papers, II, 4. 
64EHR, .IX (1894), 417-439· 
65History of English Law, I, 596f. 
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Maitland's scholarship. He tried to divest himself of all 
prejudice and preconceptions and so lose himself in the 
documents of the period he was studying that he would be able 
to think the thoughts of medieval men after them. Professor 
Schuyler went so far as to declare, ."I doubt whether any 
medievalist has ever made a more earnest and sustained effort 
to get inside the medieval mind.n66 Maitland's constant and 
relatively successful effort to approach the sources with an 
open mind led h im to see many things which others had missed 
and to challenge beliefs which others had uncrit i cally 
accepted. It was while reading the Provinciale of William 
Lyndwood67 that Maitland became aware of a contradiction be-
tween the ideas of this fifteenth century churchman and those 
ideas attributed to the fifteenth century churchmen by the 
Report of the Ecclesiastical Courts Commission. 68 Maitlandrs 
lack of enthusiasm for any particular church or theological 
position gave him an impartiality and an open-mindedness 
which was generally not to be found in church historians. He 
was able to document and support his conclusions so satis-
66 
"The Historical Spirit Incarnate: Frederick 
William Maitland," AHR, LVII (1952), 304. 
67Lyndwood finished his glosses of the provincial 
constitutions of the Archbishop of Canterbury in 1430. 
Maitland used the Oxford edition of 1679. 
68This report was published in 1883. Bishop Stubbs 
wrote a historical introduction to it in which he accepted 
the Anglican position of the medieval origin of a distinct 
Anglican church and law. 
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factorily that even Bishop Stubbs who had helped prepare the 
Report accepted Maitlandrs conclusions.69 
The quest for historical truth must involve thoughts 
as well as words. Maitland was not only a clear thinker but 
he possessed an unusual knack of turning a clever phrase and, 
with a characteristic wit, driving home the point which 
would clinch his argument. 
If we speak, we must speak with words; if we think, 
we must think with thoughts. we are moderns and our words 
and thoughts can not but be modern. Perhaps, as Mr. 
Gilbert once suggested, it is too late for us to be early 
English. Every thought will be too sharp, every word 
will imply too many contrasts. we must, it is to be 
feared, use many words and qualify our every statement 
until we have almost contradicted it.70 
Maitland's concern for truth inevitably led to extreme care 
in his choice and use of words in order that he might convey 
the exact sense or meaning that he had grasped. This has 
made it relatively easy f'or those who have differed with 
Maitland to take issue with him, for no one has ever professed 
ignorance of the meaning or intention of Maitland's words. 
"Maitland'S ear for gradations in the scale of meaning was 
extraordinarily sensitive; it would be difficult, in any of 
his writings, to find cases of semantic flatting or sharping."71 
69"Frederick William Maitland," D. N. B. Supplement 
1901-1911, p. 553. 
7°Township and Borough, p. 22. 
7lschuyler, "Historical Spirit Incarnate," AHR, LVII 
(1952), 320. 
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His daughter tells us that he was very careful in dealing 
with words and always said or thought the words to himself 
as he read or wrote.72 He even went so far as to recite his 
lectures to himself as he paced back and forth in order to 
make certain that what he said sounded as he intended that 
it should.73 One of the qualities which contributed most to 
attract his readers was the "wealth of humour that pervaded 
all his writings, in spite of their severe aims and their 
highly technical details.n74 One can not read Maitland's 
writings for very long without coming across one of his 
"happy pointed phrases.n75 Maitland's humor is not an 
ornamental adjunct but generally concludes an argument in 
which he sums up his case in the manner of "a wise and kindly 
judge who takes into account all the extenuating circumstances 
and as he looks at the culprit feels rthere, but for the 
grace of God, stands Richard Baxter.' tt76 His introducti.on to 
Mirror of Justices77 is probably the best extended example 
View 
7~rmengard Maitland, F. w. Maitland~ A Childts-Eye 
(Selden Society Publication, 195(), P• t5.- .. 
73Ibid. 
74paul Vinogradoff, "Maitlandts Literary Style," The 
Frederic William Maitland Reader, ed. v. T. H. Delany, p.""""'5'8. 
75A. L. Smith, Frederic William Maitland, p. 21. 
76Ibid., p. 20. 
77Joseph William Whittaker, ed., The Mirror of JUstices, 
with an introduction by F. w. Maitland. ~den soci"6£'y 
publications, Vol. VII (London: Bernard Quaritch, 1895). 
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or his use of humor in erfectively handling an involved and 
complicated problem involving the bookrs authorship, purpose, 
and value.78 
After a decade of private law practice, Maitland, in 
1884, returned to Cambridge as a Reader or English Law. The 
publication of Pleas or the Crown for the County or Gloucester 
earlier in the year had won ror him wide recognition as a 
scholar.79 He was to remain at cambridge rirst as Reader and 
then as Downing professor of the Laws or England for the 
remainder of his life. He confided to his friend Vinogradofr 
on many occasions "that he would much rather devote his life 
to the historical study of English law than watch his chamber 
in Lincoln's Inn for footsteps of the client who never comes.n80 
Maitland had attracted the attention of Frederick Pollock as 
early as 1879 when Maitland published an article on "The Law 
or Real Property.n81 Pollock found in Maitland a kindred 
mind; and a friendship developed, which, among other things, 
resulted in the History of English Law. 
Soon after settling at Cambridge, Maitland recognized 
that his v ision of writing the history of English law was so 
78A. L. Smith, Frederick Willia Maitland, p. 21. 
79w. o. Ault, "The Maitland-Bigelow Letters," Boston 
University Law Review, XXXVII (1957), 286. _ 
8.0vinogradoff, "Frederick William Maitland," EHR, 
XXII (1907), 2BO. 
81G. p. Gooch, History and Historians in the Nineteenth 
century' pp. 367-368. - --
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large that a co-operative effort would be required to do the 
editing and produce the monographs which would form the 
foundation for such a work. He therefore instituted the 
organization of the selden society in 1887 "to encourage the 
study and advance the knowledge of the history of English 
law.n82 It has been said that without Maitland's genius, 
learning and devotion the Selden Society would not have 
existed.83 There is no question but that he was its prime 
mover, and he was its first literary editor. Eight84 of the 
twenty-one volumes issued by the society during his lifetime 
came from his pen and another was almost completed at his 
death. 85 "Of the rest every sheet passed under his super-
vision either in manuscript or in proof, and often in both.n86 
• • .his introductions to his own volumes have been a 
boon to students because of his lucid presentation of 
his findings, his clear-visioned insights, his original 
82plucknett, "Frederick William Maitland," Maitland 
Reader, p. 195. 
83pisher, Frederick William Maitland, p. 52. · 
84select Pleas of the Crown, Vol. I, 1200-1225; 
Select Pleas in Manoriarancr-other Seigiior'Ial Courts; The 
court Baron, In collaboratiOn with w. P. Baildon; The Mirror 
of' Justices, ed. w. J. Whittaker, with an introduc'tron by 
Maitland; select Passages From the works of Bracton and Azo; 
year Books of Edward II, vor-:-r;-""'I30'7-130l:J'f Year Boors-or-
EQWard II, IJ08-1309,-r30~31rr; year Books or-Edward I!; 
1309-13!0". - - -
85F. w. Maitland and G. J. Turner, eds. Year Books 
of Edward II, 1309-1311, Selden Society, Vol. XXII, 190'(. 
S6Benjamin Fossett Lock, "Frederick William Maitland," 
Solicitor's Journal, Januray 5, 1907. ~uoted by H. A. L· 
Fisher, Maitland, p. 53. 
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and ingenious hypotheses, and his critical methods.n87 
Maitland was not only a scholar but also a professor. 
His inheritance of a modest estate from his grandfather 
enabled him not only to marry in 1886 while living on the 
slender stipend of a Reader but also to "incur the expense 
involved in the preparation and publication of some of his 
most important work.n88 we know of his lectures both through 
the witness of his students and through the posthumous 
publication of his lectures. 89 As Miss Cam has pointed out, 
it is to be regretted that Maitland is known to so many 
students mainly through his lectures on Constitutional History 
which were written in 1888 and published after his death 
against his declared judgment.9° His lectures had the same 
general characteristics which distinguished his writings. 
They were "original, illuminating, suggestive, and stimulating 
in what they had to say, which was carefully preparedn91 and 
read in a slow distinct voice which enabled the student to 
87schuyler, "The Historical Spirit Incarnate," AHR, 
LVII (1952), 308. 
88Bractonrs Note-Book, 3 Vols. (London: Clay, 1887); 
Henry ArthUr Holiond, "Frederick William Maitland, 1850-
1906: A Memorial Address," Selden Society Annual Lecture, 
(London, 1953), Reprinted in the Maitland Reader, p. 13. 
89The Constitutional History of England, ed. H. A. L· 
Fisher (Cambridge: University press, Ig06); Equity; Also The 
Forms of Action at Common Law, eds. A. H. Chaytor ana-w7 ~ 
Whlttalre'r (CambrT<Ige: un~versity press, 1909). 
9°Historical Essays, p. ix. 
91schuyler, "The Historical Spirit Incarnate," AHR., 
LVII (1952), 308. 
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take £ull notes.92 Maitland did not shirk his non-teaching 
pro£essorial duties but carried them out with the same 
thoroughness and loyalty that marked his other academic 
activities.93 
Maitland's chie£ impact upon the teaching of history 
was "his presentation o£ Henry II as founder of the common 
law, and with it of the English monarchy as the guardian of 
justice to all.n94 Today it is universally recognized that 
Maitlandrs introduction to the Parliamentary Roll of 1305 is 
equally original. Although it appeared in 1893, it attracted 
little attention until 1910 when Charles Mcilwain's High 
court of parliament appeared. The implications and sugges-
tions o£ Maitland's introduction have produced a major 
revision in the accepted views on the nature and the origin 
of parliament. This introduction is an outstanding example 
of Maitlandrs critical approach to his documents. It seems 
strange that he did not return to this subj ect but this 
might be explained by suggesting that he considered this to 
be a constitutional rather than a legal issue and therefore 
outside the realm of his prime concern.95 The failure o£ 
xxxvi. 
92Fisher, Frederick William Maitland, pp. 63£. 
93Ibid., p ~ 66. 
94cam, Historical Essays, p. xv. 
95pollock and Maitland, History of English Law, I, 
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scholars to grasp the implications of this introduction -
that the history of parliament must be rewritten - may be 
attributed to the seeming tentativeness of Maitland's ap-
proach.96 In only one instance did he suggest that he had 
ventured to differ from what seemed to be the general 
opinion of scholars and he even questioned whether this 
difference was real or apparent.97 At the time that Mait-
land wrote, it was necessary to emphasize the curial 
nature of parliament. Those who pursued this suggestion, 
including· Maitland himself, underestimated the political 
aspects of a parliament.98 We are now able to obtain a more 
balanced estimate of the nature and function of parliament 
than was possible heretofore. 
Maitland's character and personality are reflected 
in the reviews which he wrote of the works of others and by 
his ovm reactions to what others said or wrote about his owh 
work. His judgments on the writings of others were as 
astute as those which he made on the documents which formed 
the basis of his own writings. He had a critical mind which 
enabled him to read with insight and yet even his criticisms 
usually reflected a kindliness of manner. He was called upon 
to write reviews of thirty-three books, mostly for the 
96cam, Historical Essays, p. xvii. 
97urntroduction to Memoranda de Parliamento," 
Selected Essays, p. 71, n. 1. 
98cam, Historical Essays, p. xix. 
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English Historical Review.99 He declined the invitation of 
Reginald L. Poole to review other books because of personal 
feelings about their authors.lOO Maitland began his reviews 
by pointing out the strong points or major contributions of 
the work under consideration before pointing out its short-
comings. Maitland was never afraid to state what a ppeared 
to him to be the truth merely because it went against accepted 
opinion; in fact, he seemed to take delight in challenging 
views which were hallowed by tradition. His manner was en-
tirely different, however, when it came to dealing with in-
dividuals. Although Maitland set forth his revisionary views 
concerning English Canon Law in a forthright manner, he was 
disturbed when he beard that Bishop Stubbs had taken personal 
offence at his words. Maitland's views on English Canon Law 
were first set forth in a series of articles in the English 
Historical Review. As he was bringing his essays together to 
republish them in book form, he wrote to Reginald Poole: 
I hope and trust that you were not very serious 
when you said that the Bishop was •sore•. I feel for 
him a respect so deep that if you told me that the 
republication of my essays would make him more unhappy 
than a sane man is whenever people dissent from him, 
99see Maitland bibliography, Appendix. 
lOOHubert Hall's edition of The Red Book of the Ex-
chequer published for the Rolls Series-in-t8go:- J7 ~Round 
In reviewing this book criticized Hall very severely. This 
review led to a bitter controversy which became personal 
between Round and Maitland. A· L. Poole, "Letters from 
Maitland to R. L. Poole, editor of the EHR," Cambridge 
Historical Journal, X (1952), 325, n. 33. 
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I should be in great doubt what to do. It is not too 
late to destroy all or some of the sheets. I hate to 
bark at the heels of a great man whom I admire but 
tried to seem, as well as to be, respectfu1.101 
When it came to having his own work reviewed Mait-
land preferred to have the most competent critic go over his 
work. In submitting two of the volumes which he prepared for 
the Selden Society to the English Historical Review - The 
Mirror of JUstices and Bracton and Azo - he asked that a pro-
fessed Romanist be asked to review them.l02 Maitland dis-
claimed any knowledge of Roman law and wanted to know "whether 
I have been guilty of many •howlers• - in short I want to know 
the worst.nl03 Maitland was not one to sit idly by while his 
works were subjected to an ill-founded attack. The Reverend 
Malcolm Maccoll, canon of Ripon, entered into controversy 
with Maitland on the subject of Canon law. 104 Maitland•s re-
ply was a devastating one which removed the Anglican position 
from serious contention thereafter. 105 Round took exception to 
some of the views which Maitland expressed in Domesday Book 
106 
and Beyond, but this did not upset Maitland's equilibrium, 
lOlL~tter to Poole, September 12, 1898, CHJ, X, 326. 
l02Letter to poole, July 15, 1895, CHJ, X, 320. 
l03Ibid. 
l04Fortnightly Review, Oct., 1899. 
l05ncanon MacColl•s New convocation," Fortnightly 
Review, Dec, 1899. Re printed in Collected papers, III, 119-137. 
106EHR, XII (1897), 492; XV (1900), 78, 293. 
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for he recognized the weakness of his position. In a letter 
to Poole, Maitland wrote: 
It grieves me that you should brood over my Domesday. 
Of all that I have written that makes me most uncomfort-
able. I try to cheer myself by saying that I have given 
others a lot to contradict.l07 
Earlier, Maitland had taken the unusual step of writing a 
letter to James Tait concerning the latter•s review of 
Domesday Book and Beyond. 108 Maitland expressed his appre-
ciation for the critical nature of the review which went 
far toward establishing Taitrs reputation as one of the best 
historical scholars in England. 109 This was typical of 
Maitland's encouragement to young scholars. Professor Buck-
land pointed out that Maitland was tolerant of slips and even 
ignorances in a younger scholar and illustrated the point 
by relating a personal experience of this nature with 
Maitland.llO 
The British educational system of Maitlandrs day did 
not place a very great emphasis upon what today we should 
call graduate study. Therefore Maitland's lectures were 
directed primarily toward undergraduates who were preparing 
107Letter to Poole, August 26, 1900, CHJ, X (1952), 
329f. 
108 Reprinted in powicke, Modern Historians, pp. 55f. 
l09Ibid. 
llOw. w. Buckland, "Frederick w. Maitland," Cambridge 
Law Journal, vol. I (1923) • . Reprinted in the Maitland Reader, 
PP• 36£. 
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for the Tripos. This system had two effects upon Maitland 
which were different from what his experience would have 
been had he been teaching in either the United States or in 
Germany. First, he had few students whom he could prepare to 
assist him in his work or to follow him in realizing the vision 
which no man could complete in one lifetime. Nevertheless, 
he did hold a f'ew advanced classes in paleography and dip-
111 lomatics for the study of medieval English charters. He 
contended that in sixty hours he ~ould train a student to 
read medieval documents with "fluency and exactitude.nll2second, 
Maitland was not the founder of any formal "school" although 
his views on the parliament of 1305 are often considered the 
beginning of a distinct school of thought upon that subject. 113 
Mary Bateson wa s the only pupil of Maitland who followed 
directly in her maste r 's footsteps, and unfortunat e ly her 
untimely death preceded that of Mai tland. Her industry and 
judgmen t rivaled that of Maitland. Both her scholarship and 
her work as an editor caused her to be recognized as one of 
the best medievalists in England and for this she gave credit 
111rn 1892, 1894, 1903, 1904, and 1905. Fisher, F. w. 
Maitland, p. 171. 
112Ibid. 
113Robert s. Hoyt, "Recent Publications in the United 
States and canada on the History of Representative Institu-
tions Before the French Revolution," Speculum, XXIX (1954), 
356-377· 
-29-
to the "counsel and direction of Professor Maitland.nll4 
Maitland certainly had a broa d vision of the history 
of English law. He expressed the hope that he would be able 
to bring "the English law of the thirteenth century into line 
with the French and German law of the same age.nll5 He felt 
that it would be impossible to evaluate adequately the true 
character of English law apart from the larger context of 
European law. Maitland took pains to try to determine what 
was known to Glanvill and Bracton but he was equally inter-
ested in contemporary scholarship among French, German, and 
American scholars. He indicated that he was trying to do for 
English law what many had alreaqy done for French and German 
law. 116 Maitland seemed to be one of the first English 
scholars to appreciate the work of American scholars. He was 
instrumental in getting Bigelow's book on Torts accepted in 
his law school117 and even an E~glish edition of it published 
by the Cambridge University press. 118 Perhaps it was Maitlandts 
114Mary Bateson, ed., Borough Customs, 2 Vols. Selden 
Society1 Vola. XVIII and XXI (London: Bernard Quaritch, 1904 
and 190b), I. 
115History of English Law, I, xxxv. 
116 Ibid., p. xxvi. 
117Letter to Bigelow, october 7, 1886, Boston Univer-
sity Law Review, XXXVII (1957), 289. 
118cambridge university Press published an edition of 
Bigelow's Torts in 1889. It was dedicated "to my Friends F. 
w. Maitland and R. T. Wright." w. o. Ault, ~The Maitland- . 
Bigelow Letters," B. u. ~Review, XXXVII (1957), 294, n. 19. 
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early appreciation of American scholars which contributed in 
part at least to Maitland's acclaim among , scholars in the 
United States. Maitland corresponded with several American 
professors119 and received them when they visited England.l20 
The breadth of Maitland's vis ion for his subject ex-
plains why he was not able to complete the exposition of the 
history of English law. When he began his study he qarried 
the account back to Anglo-Saxon times on the strength of his 
Domesday studies and the research of other experts on local 
history. Maitland hi. .self contributed a history of ancient 
Cambridge.l21 He was able to carry his account forward to 
the time of the beginning of the Year Books. He felt that a 
critical edition of the Year Books was essential to the 
carrying forward of his main interest. This could not be 
done without a thorough knowledge of the Anglo-Norman French 
in which the records were made. Maitland investigated this 
language so thoroughly that a contemporary philologist, M· 
paul Meyer, recommended his introduction to the first volume 
119Melvin Bigelow, Professor James B. Thayer of 
Harvard, "The Maitland - Bigelow Letters,tt Boston University 
Law Review, XXXVII (1957), 294. John Gray, Maitland Reader, 
w. 181-1"8'3. 
120Barrett Wendell, Bigelow, "The Maitland- Bigelow 
Letters," B. u. Law Review, XXXVII {1957), 295, 309, 317. 
121Township and Borough was based largely on Cambridge 
documents, as was "T~History of a Cambridgeshire Manor," 
EHR, IX (1894), 417-439· 
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of the Year Books of Edward II to all students of medieval 
French. 122 
we have been endeavoring to gain an insight into 
Maitland's mind, methods, and concepts of history. In the 
remaining chapters of this work a detailed examination of 
Maitland's contributions to the history of English law will 
be made in an effort not only to learn what his contri-
butions were fifty years ago but also to determine which of 
his conclusions are still accepted an d which have been 
modified or abandoned. 
122sir Frederick pollock, "Frederick William Maitland," 
Quarterly Review, April, 1907. Reprinted in the Maitland 
Reader, P• 27. 
CHAPTER II 
MEMORANDA DE PARLIAMENTO 
Maitland•s views on the subject of parliffinent in 
the time of Edward I are to be found primarily in his intro-
duction to the Memoranda de parliamento. 1 It seems a bit 
surprising that he wrote so little upon this subject. After 
having raised large issues which would invite a departure 
from the accepted teachings, Maitland apparently lost in-
terest in the problem. parliament is barely mentioned in 
The History of English Law. Although the history purports 
to end "before the time of Edward I", many important things 
which rrlght have been said about parlirunent in the time of 
Henry III have been ,left :. unsaid. It is as though Mai tl.and 
had placed "a question mark in the margin of some pages of 
Stubbs• Con~titutional History and had been content.n2 
-
As he edited this volume for the Rolls Series, 
Maitland, of necessity had to determine, at least for his 
own satisfaction, the nature of the parliament for the year 
1305 on the basis of documents which lay before him. It 
certainly must have occurred to him that the observations 
which he has recorded for us in his introduction did not 
1F. w. Maitland, ed., Records of the parliament 
Holden at .Westminster, on the 28th day-of~ruary, 1305 
(Rolls ~ries, 98), Lonaon;-!8~----- ----
2H. G. Richardson and G. o. Sayles, The Irish 
parliament in the Middle Ages (Philadelphia:--ulliversity 
of pennsylvania-Ilress, 195'2T; PP• 3 f. 
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coincide with the accepted views on the character of parl-
iament. And yet he declared that on only one point did he 
"venture to differ from what seems to be the general opinion 
of modern historians (and I am uncertain as to whether this 
difference is real) • • • • n3 
Maitland made a singular contribution to the under-
standing of the parliament of Edward I· Before considering 
what his contributions actually were, we must raise a word 
of caution against making extreme claims on his behalf. In 
the first place, Maitland was not the first to challenge the 
orthodox concept of parliament. In 1885, Dr. Ludwig Riess 
published a work entitled Geschichte ~ Wahlrects ~ 
englischen Parlament im Mittelalter.4 This was followed by 
an article in Historische Zeitschrift5 · on the origin of 
the "house of commons" in which he discussed the reasons 
why Edward I first summoned representatives of the boroughs 
and shires to parliament. Maitland knew of Riess• work and 
is known to have owned· a copy of the Geschichte des Wahlrects 
which is now in the Cambridge University Library.6 
3F. w. Maitland, "Introduction to Memoranda de 
Parliamento," Maitland Selected Essays, ed. by H. D.-
Hazeltlne, G. Lapsley, and P. H. Winfield (Cambridge 
university press, 1936), p. 71. 
~eipzig, 1885. 
5nner ursprung des englischen unterhauses," LX 
(1888), 1-33. 
6Selected Essays, p. 2, n. 1. 
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In an editorial note to Maitland•s introduction to 
the Memoranda de Parliamento, Mr. Lapsley suggests that 
when this introduction appeared, "the orthodox doctrine of 
Hallam, Gneist, and Stubbs still held the field•"7 In 
reading through the constitutional History8 to l~arn the 
"orthodox doctrine", I found myself questioning the impli-
cations of Mr. Lapsley's statement. There is no question 
but that the outlook and spirit of Maitland and Stubbs are 
very different. But as we shall see, the basic difference 
is one of emphasis and interpretation, not disagreement ~ 
concerning the elements which comprise parlian1ent. Maitland 
set forth his observations in a forthright manner with no 
apparent preconceived theory or philosophy. yet it seems 
to me that Stubbs in his conservative way has at least 
pointed in the direction which the investigation of Maitland 
has taken. Stubbs• research paved the way for such histori-
ans as Maitland, Round, and G. B. Adams who were to break 
down "the nationalist theorytt of the origins of the English 
constltution.9 
7 Ibid., p. 2. 
8William Stubbs, {4th ed; 3 Vols. Oxford: Clarendon 
press, 1929). 
9 J. F. Baldwin, The King•. s Council in England During 
the Middle Ages (Oxford:'Tne Clarendon press; 1913), 
P• 2. 
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At the time that Maitland edited the roll of parlia-
ment for the year 1305, English historical scholarship was 
still dominated by the prevalent ideas of the nineteenth 
century. Although a more scientific approach to the study of 
history had appeared in the seminars of the German Universit-
ies, this approach had made little headway in England. 
Historians were still strongly nationalistic and were prone 
to read the democratic ideas of nineteenth century Britain 
back into earlier times where, in fact, these ideas did not 
exist. Although Stubbs was one of the foremost historians 
of his day because of his considered judgment and his 
practice of b asing his conclusions upon documentary evi-
dence, he was nevertheless influenced by the prevalent 
ideas of his a ge. Stubbs• Constitutional History was gen-
erally accepted as the standard authority upon the subject 
matter with which it dealt until it was challenged directly 
or indirectly by such writers as Maitland and Round. 
For Stubbs, the parliament of Edward I combined 
two distinct principles which form the basis of the modern 
governmental system in England. The first of these was the 
principle of local machinery of government embodied in a 
system of parliamentary representation. 10 This was distinct-
ly local representation as opposed to class representation. 
10constitutional History, II, 169. 
Secondly, he could see in England the system of estates 
which was common to most of western Europe. In England, 
"the three estates of clergy, lords and commons, finally 
emerge as the political constituents of the nation, or, 
in their parliamentary form, as the lords spiritual and 
temporal and commons. nll 
-36-
The year 1295 fixed finally and for all time ttthe 
right of shire and town representation, although for a few 
years the system admits of some modifications.ttl2 The 
parliament of 1295 became indeed a "model parliament" for 
Stubbs. Perhaps there was some question about who should 
attend parliament before 1295, but there certainly could 
be no question thereafter. The writs for assembling the 
representatives addressed to the sheriffs directed the 
election "not of the knights but of citizens and burghers" 
in the county courts. 1 3 
As we shall see, Stubbs represents a different 
approach to the history of parliament from that taken by 
Maitland. We have noted that Bishop Stubbs was not able 
to divorce his thinking about the origins of the govern-
ment which he loved so dearly from the concepts which it 
embodied in his own day. In fairness, we must realize that 
11rbid., P• 174. 
13Ibid., P• 251. 
12rbid., p. 235 
-
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the source material upon which Maitland and others have 
based their conclusions had become far more abundant in an 
accessible form than it was when Stubbs and other mid-nine-
teenth century historians produced their works. yet we 
notice that when Stubbs ceased to make broad generalizations 
and went to the sources for details on parliament we find 
much less from which to take exception. 
Under Edward I, the parliament of 
prelates and barons had been asked for and had granted 
aids, had given counsel and consent to legislation, had 
acted as a supreme court of justice, and had discussed 
questions of foreign policy and internal administration.l4 
Stubbs acknowledged the fact that the king had, and exercised, 
the right to do without parliament anything that he did with 
its counsel and consent. 1 5 The king seldom chose to act 
completely upon his own initiative. The king usually re-
lied upon the advice and consent of his council. The king 
in his council at the time of Edward I could legally do 
anything that the king in his parliament could do. ''The 
opposition between the royal and national councils, between 
the privy council and the parliament, is an important 
element in later national history.~6 
According to the "orthodox view," from the time of 
Edward I the task of the constitutional historian was to 
examine this struggle between the kingts council and parl-
14rbid. 
16Ibid., P• 252. 
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iament t o determine ••whether any given act or policy was 
or was not rconstitutional' by reference to the institution-
al work of Edward I and the principles which animated it.nl7 
Ludwig Riess preceded Maitland in raising a note of protest 
against this view held by Stubbs in England and Gneistl8in 
Germany. Referring to parliament in the time of Edward I, 
Riess wrote: 
As yet the commons had no common rights, and no corpor-
ate duties: the right of granting taxes had not been 
conceded to them, legislation was not dependent on 
their assent, a directing influence over the central 
government was entirely outside the sphere of their 
activities. No wonder that the election to such a 
national assembly attracted little attention.l9 
Although Maitland was not the first to challepge the 
orthodox position, he seems to have been the one to whom 
most later writers have gi ven credit for suggesting revis-
ions of the former views.20 It was not long before the views 
17selected Essays, p. 2. 
l~nglische Verfassungsgeschichte. Berlin, 1882. 
19Ludwig Riess, The History of the English Electoral 
Law in the Middle Ages, ~by Kathleen Louise wood-Legh 
tuamoridge: Un~vers~ty Press, 1940), P• 76. 
20while I probably have not found everything written 
upon the subject, nowhere have I found credit given to Riess 
even when his name is mentioned. It was Maitland who first 
publicized the revision and he has been followed principally 
by Mcilwain, Richardson and Sayles. Cf. Geoffrey Templeman 
in "The History of Parliament to 1400 in the Light of Modern 
Research," University of Birmingham Historical Journal, I, 
(1948), 202-231. (Reprinted in The Making of English History, 
ed. by R. L. Schuyler and H. Ausuoel, New York, 1952). 
"In the long run the views expressed in the introduction to 
this work (Memoranda de parliamentoJ did more to outmode 
Stubbs r theory of Medieval parliamentary history than any 
other single contribution to the subject," p. 114. 
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which Maitland expressed in this introduction became the 
new orthodoxy and formed the basis for a whole new school 
in the interpretation of parliament. 21 
The parliament of 1.305 was a "full parliament in 
our sense of that term.n 22 For Maitland this meant that the 
three estates of the realm met the king and his council. 
This view has been successfully challenged and is no longer 
generally held. Pollard has suggested that "full" may be 
a mistranslation of Latin due to the fact tha t the Latin 
word itself is a translation from the French. "In pleno 
parliarnento stands for ~ plein parlement"; but the French 
means open instead of full. 23 Even in the session of 1305 
which we are considering, parliament remained full or · in 
open session after the representative elements had departed.24 
This parliamentary assembly sat for three weeks. 
At the end of this time the king issued a proclamation 
telling all who were not members of the council to go 
21In an article in Speculum, ''Recent Publications 
in the United States and Canada on the History of Represent-
ative Institutions Before the French Revolution," XXIX (1954), 
359, 361, 362, professor Hoyt refers several times to the 
Maitland-Mcilwain-Richardson and Sayles school." I agree 
ith him whole heartedly in his suggestion. 
p. 14. 
22"Intro. Memoranda de parliamento, '' Selected Essays, 
23A. F. Pollard, The Evolution of Parliament (London: 
Longmans, Green and co. Lta; 1926), p. J1. 
24"Introduction to Memoranda de parliamento, '' Selected 
Essays, P• 15. 
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home. Mernbers of the kingts council and those who still 
had unfinished business were required to remain. The 
parliamentary roll for this session records transactions 
of business after the representative elements of this 
parliament had gone home.25 Maitland merely records this 
observation without comment or elaboration. This is one 
of the reasons why this introduction is considered to be 
such a suggestive essay. we may readily draw the conclusion 
for ourselves that the representative element was not 
essential for the functioning of parliament. The represent-
ative element, as we shall see, added to the taxing power 
of the assembly, but it apparently added nothing to its 
legislative or judicial authority. It has been stated 
that "the great legislative enactments of Edward I were 
not even promulgated in a representative assembly."26 
one of today•s leading authorities upon the sub-
ject of parliament corroborates our conclusion: 
It is from the standpoint of the modern age that the 
feeble beginnings of popular representation have any 
importance in parliamentary history: in the thirteenth 
century the popular element is of little significance, 
so far at least as the competence, jurisdiction or 
procedure of parliament is concerned.27 
The council of Edward I was, for Maitland, "an 
25 Ibid. , p. 14 f. 
26pollard, The Evolution of Parliament, p. 33f. 
27H. G. Richardson, "The Origins of parliament," 
Transactions of the Royal Historical Society, Fourth 
Series, XI (London, 1928), I68t. 
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ill-defined group of men.n28 In an attempt to ascertain 
the membership of Edward•s council, Maitland examined 
the signatures of the witnesses to the king•s charters. 
It was apparent that certain men accompanied the king 
more frequently than others, but this does not determine 
for us who was or who was not definitely a member of the 
king t s council. Maitland could only conclude: 
we may well believe that according to the notions 
of this age the king has a clear right to call upon 
any one of his subjects to give h im counsel; and 
bold would have been the man who either refused to 
come, :: or who refused to sit beside ru1y one whom he 
found at the council board. This makes it exceeding-
ly hard for us to say that one man is while another 
man is not a permanent councillor.29 
The king•s council was undoubtedly feudal in 
origin. Its origin can not be determined at any given 
point in time but grew out of the prevailing feudal idea 
that the king like any other lord was accustomed to receive 
the "aid and counsel" of his vassals.3° "Counsellors were 
a strength in peace because t hey were a necessity in war.n3l 
It is difficult for us moderns to divest ourselves of the 
idea of nations and nationalism but these concepts do 
not enter into either the ideas or the institutions of the 
28"Introduction, Memoranda de Parliamento, 11 Selected 
Essays, p. 15. 
29Ibid., p. 25. 
3°J. F. Baldwin, The Kingts Council, p. 3. 
3lcharles Howard Mcilwain, The High court of 
parliament: and Its Supremacy (New HiVen:--yale UniVersity 
press, 1910)~.-gr. 
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medieval period. The king was not compelled to accept and 
act upon the advice of his councillors, but on the other 
:-
hand he did not feel free to disregard it completely. The 
realm was to be regarded as the kingts private fief. He 
administered tbe feudal law of the fief. There was far 
more law-declaring than law making in the early medieval 
period. It came to be understood that if the king desired 
to make innovations in the feudal law he must consult his 
subjects.32 
The leading authority on the kingrs council con-
tends that it emerged with a permanent character during 
the minority of Henry III·33 This was not a new creation at 
this time but merely a "quickening and adaptation of the 
consilium" to the new situ."ation.34 During the early years of 
Henry III the government was by council as completely as it 
could be.35 A study of the indices of the Curia regis rolls 
will show a great increase in the quantity of business which 
came before the council in the reigns of John and Henry Irr.36 
32George L· Haskins, The Growth of English Repre-
sentative Government (Phi1ade!PEia: University o£ pennsyl-
vania press, 1948), p. 31. 
33 J. F. Baldwin, The King' s council, p. 16. 
34rbid., p. 21 - 35 Ibid., P• 19. 
36G. L. Haskins, Growth of English Representative 
Government, p. 39. 
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The council could exercise executive, judicial, or legislative 
functions without discrimination.37 
Maitland declared that the one point in his intro-
duction on which he dared to differ from the prevailing 
opinions of the leading historians of his day was on the 
consilium of Edward I.38 It was generally believed that there 
were distinctions among commune concilium, magnum concilium, 
concilium ordinarium, parliamentum, etc. It was Maitland's 
contention that the kingts council embraced all of these. 
"A full meeting of the council is a full meeting of the kingts 
bench, of the common bench, of the chancery, of the exchequer; 
it is all this and mo~e than this.''39 The issue is complicated 
by the absence of either the definite or indefinite article 
in Latin and by the indifference with which medieval clerks 
interchanged concilium and consilium.4° It is certain that 
at some times there were more men attending the council than 
at others. One of Maitland's disciples has carried his point 
of view to its ultimate conclusion. If at these times it was 
called the magnum concilium it was not a "distinct body, 
37Baldwin, The King's Council, P• 4. 
- . 
3B"Introduction to Memoranda de Parliamento," 
Selected Essays, P• 71, n. 1. 
39rbid., p. 27. 
40ibid., p. 71, n. 1; pollard, The Evolution of 
parliament;-p; 28. 
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separate in function, in organization and in rights •••• n41 
Further study has resulted in a modification of this position. 
Only in the case of the magnum concilium, however, has 
Maitlandrs contention been successfully challenged.42 The 
well-known and highly regarded medievalist, Lady Stenton, 
summarizes tbe currently accepted point of view: 
That such a body as a select council, in addition to 
the great council of the kingrs tenants in chief, was 
a necessity no one doubted. The complexity of affairs 
with which the crown must deal ••• der~nded the best 
brains of the time. It was n~ed which brought and kept 
this select council in being.~3 
The business of medieval parliaments is usually 
grouped under five main headings: (1) the discussion of 
important affairs of state, which usually in this period 
mean foreign affairs; (2) legislation or changes in the law; 
(3) taxation or supply; (4) the hearing of petitions from 
individuals, groups and less frequently from the elected 
representatives of the boroughs and shires in co~mons 
assembled; and finally (5) judicial business both civil and 
criminal. It is on the basis of the records or rolls of 
par liament that we must determine what parliaroont could do 
41Mcilw~in, The High Court of Parliament, p. 17. 
4~ollard contends that if we can find little about 
a Great Council under Edward I, at least "we can read a great 
deal about it under Henry III and Edward II·" The Evolution 
of Parliament, p. 29. Richardson and Sayles .regard the term 
WSreat council" as one marking a distinction of practical 
importance. B.I.H.R., VIII, 72-3; EHR, XLVII (1932), 199-201. 
43noris Mary Stenton, English Society in the Early 
Middle Ages, (Baltimore: penguin Books, Inc.,'"'"'I95'2J', p.53. 
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by observing what, in fact, it did do. With this outline in 
mind, let us now turn to the roll of the parliament of 1305 
to compare a concrete example with a theoretical outline. 
The summons to the parliament of 1305 stated that 
the king wished to treat "of certain matters specially 
touching our realm of England and the establishment of our 
land of scotland."44 Edward called upon the Bishop of Glasgow, 
the Earl of Carrick, and John Mowbray to speak for scotland 
regarding a representation at a parliament to be held later 
in the year. An interesting fact is that these men did not 
answer the kingts question until after t he representative 
elements had already gone home.45 Their reply was that two 
representatives from each segment of the scottish society 
would be adequate: two bishops, two abbots, two earls, two 
barons, and two men elected by the community of Scotland. we 
have no specific reference to the kingts discussing any 
matters of state with the representat~ve elements at this 
parliament. There was much business on the affairs of Gascony 
but this may have been the proper subject of discussion and 
advice for the council only; we are not able to determine. 
The king had had a dispute with Archbishop Winchelsea but 
this matter may also have been the exclusive concern of the 
44"rntroduction to Memoranda de Parliamento," 
Selected Essays, p. 28. 
45Ibid., PP• 29ff. 
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council rather than the assembly. It is Maitland's guess 
that the assembly probably spent much of its time discussing 
the general complaint that monks, especially Cistercians, 
were sending large sums of money out of the country to alien 
mother houses.46 This was the subject of a petition presented 
to the king and his council by the elected elements. we shall 
discuss the subject of petitions below. we certainly can not 
assume in this parliament, at least, that the real reason 
for summoning the representative elements was to advise the 
king concerning affairs of the realm, although they may or 
may not have done this incidentally. 
In the way of legislation, this parliament did little 
or nothing. There were no statutes entered upon the statute 
roll although there were some acts of a legislative character. 
The first of these is in the form of an answer to the petition 
concerning the revenues of monasteries. The parliamentary 
roll introduces a statute but a blank occurs where the 
statute should be found.47 Two years later the Statute of' 
Carlisle "De Asportis religiosorum" is enacted or re-enacted 
on this same subject.48 There were three more ordinances 
recorded for this parliament49 and the interesting thing, to 
46Ibid. , p. 30. 47Ibid., p. 31. 
49"ordinance of Inquests," Statutes of the Realm, I, 
143; "Ordinatio Forestal," Memoranda de Parliamento, no. 10• 
and "ordinatio de Trailbastions" parlfimentary writs, I, 40S. 
This last refers to a problem of this time when bands of' 
robbers carrying sticks were hiding in the woods along the 
roadways to waylay wayfarers. Edward was attempting to 
suppress this brigandage. 
-47-
me at least, is that each purports to be the answer to one 
or more petitions. Two5° of these are issued in the kingts 
name alone with no reference to either parliament or the 
council, while the third5l is issued in the name of the 
"king and his whole council." Maitland does not generalize 
upon the legislative functions of parliament in general but 
he has left a foundation for the further labors, elaborations, 
and discussions of others. 
Although today it is generally held that the chief 
purpose of calling the representative elements to parliament 
was for the granting of supply, this seems strangely absent 
from the parliament of 1305. There were, however, discussions, 
in three particulars, upon the subject of scutage and tallage. 
In each case a petition was presented to the king and in each 
case he granted it.52 In each of these cases, however, the 
petitioners were only asking for their just deserts but 
50The forest ordinance and the ordinance of trail bastion. 
5lThe ordinance of inquests. 
52In the first case "the bishops, abbots, earls, 
barons, anq others of the realm" because of their military 
service in the Scottish campaign of 1300 and 1303 sought 
permission to take scutage from their tenants. Memoranda de 
parliamento, no. 198. The laymen of the above group complained 
that tne officers of the exchequer were assessing scutage 
even when military service had been rendered. no. 203. In the 
third case the "archbishops, bishops, prelates, earls, barons, 
and other good men of the landn noting that the king had 
recently tallaged his demesnes, asked permission to tallage 
that part of the ancient demesnes of the crown which were in 
their hands. no. 87. 
these could be gained in no other way.53 
The chief activity of the parliament of 1305 was 
the hearing of petitions. The largest section of Mait-
-48-
land•s introduction was devoted to the discussion of this 
subject. Let us consider his principal contentions. Three 
weeks before the day fixed for the assembling of parliament, 
Edward instructed his chancellor and treasurer to proclaim 
that all who had petitions to present "to us and our council 
at the forthcoming parliament" should present them to the 
prescribed receivers before a certain date.54 The king further 
desired that the petitions should be sorted and answered in 
so far as possible through normal channels. No petition was 
to come before the king in person except those which could 
not be "delivered" in any other way.55 In this parliament we 
see the appointment of "auditors of petitions" for Gascony, 
Scotland, and Ireland but apparently none for England. 
Maitland states that this is the first evidence we ·have : of 
the appointment of any auditors.56 Some petitions were re-
served for the king•s eye or ear and others were held for 
plenary meetings of the council. Maitland found written on 
the margin of some of the surviving petitions, "Coram Rege" 
53nrntroduction to Memoranda de parliamento," Selected 
Essays, P• 35. 
54Ibid., P• 37 • 
55rbid. 
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or "Coram Consilio.n57 A distinction must be made between 
these petitions and the petitions of the commons which were 
to occupy so large a part of the parliamentary rolls of 
Edward III'S day.58 ~arliament" during the reign of Edward I 
still retained the original meaning of the word, a time for 
discussion, rather than the later idea of a body which could 
be petitioned. Most of these petitions were not of the nature 
to require discussion by a large assembly. usually the re-
quest of the petitioner was a subject which came within the 
personal cognizance of the king or of one of his chosen ad-
ministrators.59 Maitland accepts Hale's conclusion as to. the 
answers to these petitions: n • • • most of the answers that 
the council gave were in the nature of remissions of the 
petitions to those persons or courts that had properly the 
cognizance of the causes.n60 
Maitland was forced to concede that beyond a very 
few items he could only guess at what the assembled commoners 
were doing during their three weeks at Westminster. While 
willing to admit that it could easily be pressed too far, 
Maitland generally accepted the idea that the representatives 
of the shires and towns were called to assemble not to act 
57Ibid., P• 42. 58rbid., pp. 47f. 
59Ibid., P• 49· 
60Jurisdiction, pp. 67f., quoted by Maitland in his 
"Introduction to Memoranda de Parliamento," Selected Essays, 
p. so. 
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on behalf of the realm, but in order "to represent before 
the king in council the grievances and the interests of the 
particular cormnunity, county or borough that sent them.n6l 
Although Maitland next goes on to an examination of 
the judicial business of the parliament, he quickly launched 
into a discussion of the whole system of central law courts. 
In this he went over much of the same ground that he had 
covered in his earlier introduction to Select pleas of the 
Crown. We shall leave the development of this subject for 
the next chapter. we must now further illustrate the basic 
contention of this chapter that Maitland•s introductory 
essay has become the foundation for much of the investigation 
of the medieval parliament during the last sixty-five years. 
There were undoubt.edly several reasons for the king• s 
calling for the selection of representatives of the boroughs 
and the shires to meet with him and his council in parliament. 
The opinion of Maitland cited above held the field for some 
time. rt has been pointed out that Maitland•s argument on 
this point was essentially a negative one since it was an 
61Ibid., p. 57. Maitland undoubtedly got this idea 
from the writings of Riess, referred to above. Riess suggested 
that it was the purpose of Edward I, to summon representatives 
as a means of checking up on the sheriffs and to better 
control local affairs. The representatives were to bring 
petitions of their grievances to parliament and take home 
the answers of the King in his council. Although Riess 
recognized that the king undoubtedly intended for the repre-
sentatives to consent to revenues and thus aid in their 
collection, he emphasised the task of bringing petitions and 
reporting the replies. 
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argument ~rom silence. 62 There seems to be no evidence to 
support his contention. Nevertheless, in the absence of an 
alternative interpretation his conclusion was generally 
a ccepted. 
At the time that Maitland was writing, the majority 
of historians were interested primarily in political institu-
tional history. Maitlandts own concern, of course, was the 
history o~ English law. Social, intellectual, cultural, and 
economic considerations have come in for a much closer scrut-
iny in more recent years. Because of a broadening of interest 
in t h e subject matter of historical investigation, conclusions 
based upon the incomplete evidence in the last century must 
be modified and re-evaluated in our own day. Most scholars 
now agree that although the rep resentatives of the shires 
and boroughs could be of assistance in informing the king 
and his council on matters of local interest, and of rep re-
senting the desires and ideas of the central government on 
the local level, the need of the crown for revenue was the 
most important factor in the summoning of kni ghts and burgess-
63 
es to parliament. As the feudal principles began to weaken 
under the centralizing tendencies of the government under a 
62George L. Haskins, "Petitions of Representatives in 
the parliament of Edward I," EHR, LIII (1935), 15. 
63.r. G. Edwards, "The Personnel of the Common s in 
parliament Under Edward I . and Edward II," EssJnOs in Medieval 
History presented to H. E. Salter (Oxford, 19 ), P• 14'7; 
c. stephenson, in llasHIUS Anniversary Essays (Boston, 1929), 
pp. 311-12, n. 45; G. t. Haskins, Growth of' English Repre-
sentative Government, P• 57. 
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strong king such as Edward I, the magnates of the realm 
found it more difficult to pass on the real burden of tax-
ation without consulting those who must bear the burden. 
The same tendency was probably even stronger in the cities 
which were becoming centers for active trade in this period. 
The calling of knights and burgesses to parliament· would aid 
the king in two ways. In the first place he would get more 
revenue, and in the second, he would weaken the power of the 
magnates as his dependence upon them decreased. The conten-
tion that the representatives granted taxes in the reign of 
Edward I in return for redress of grie vances s eems to be based 
on a misapprehension. 6~- The Memoranda de parliamento s hows that 
ther e were some common petitions presented to the king 
in his council in parliament but these did not deal with 
complaints against royal officials. In the same manner 
that some historians tried to · read the concept of "no 
.. 
taxation without representation" into the Great Charter, it 
seems that others are making the same error in this case of 
reading later ideas and practices into a period to which 
they were alien. 65 In our efforts to understand the place 
of commons in the reign of Edward I, we can still do no 
better than Maitland and "fall back upon the words of the 
64pollard, The Evolution of Parliament, pp. 54, 117. 
65Haskins, "petitions of Representatives in the 
parliament of Edward I," EHR., LIII (1935), 19. 
writ of summons; the commoners have been told to come in 
order that they may do what shall be ordained.~66 
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It is impossible to draw a very firm distinction 
between the activity of the king in his council hearing 
petitions and its function as a court for civil and crimin-
al suits. 67 professor Mcilwain has spelled out specifically 
and in detail an essential concept of the "high court of 
Parliament,u68 We must divest ourselves of our modern notions 
of courts applying case law and statute law when thinking 
of the parliament of Edward I as essentially a court. In 
this sense it has been said that Edward "created the most 
effective law-declaring machine in the Teutonic world of his 
day.n69 This statement well illustrates the idea of the 
Anglo-Norman period t hat laws are declared and not made. The 
roots of this idea lie in the Anglo-Saxon witan which had the 
authority to declare the law. When Duke William of Normandy 
became king of England, he declared that he had come not as 
a conqueror to change the law but as a rightful ruler to 
enforce the law of Edward the Confessor's day. Another 1m-
portant principle which can be derived from the central in-
b6"rntroduction to Memoranda de parliamento," 
Selected Essays, p. 58. 
b7Ibid. 
68Mcilwa1n, The High Court of Parliament. 
69Edward Jenks, Law and politics in the Middle Ages, 
(New york: Henry Holt ana-co., 1698), p.~-.--
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stitutions of England of the early middle ages is the concept 
of a "fusion of indefinite powers.n70 In our efforts to apply 
the canons of historical objectivity scientifically, we must 
be careful not to give too definite and rigid a meaning to 
a term which it did not have for those who used it.71 The 
use of the word "parliamentum" by medieval chroniclers and 
clerks is a good illustration of the danger to which I refer. 
In his introduction to the Memoranda de Parliamento, Maitland 
summarized his conclusions about the nature of parliament in 
the time of Edward I by stating that: 
a session of the kingrs council is the core and essence 
of every parliamentum, that the documents usually_ called 
•parliamentary petitions' are petitions to the king and 
his council, that the auditors of petitions are commit-
tees of the council, that the rolls of parliament are 
the records of the business done by the council - some-
times with, but more often without, the concurrence of 
the estates of the realm - that the highest tribunal in 
England is not a general asseWQly of barons and prelates, 
but the kingrs council •••• 72 
The frequency and regularity of the parliaments of 
7°Mcilwain, The High Court of parliament, p. 119. 
71Holdsworth says, "if we look at one of our oldest 
printed Parliament Rolls - the roll of 1305 - we shall see 
that large and vague words are needed to describe the facts." 
The History of English Law, I, 352. 
- - -
72"Introduction to Memoranda de parliamento," Selected 
Essays, pp. 70f. plucknett agrees: "Inshort, whether we 
examine parliament as a court or as an administrative body, 
it is for the most part only a reflection of the council, 
which exercised its powers in parliament, and was, in fact, 
the very core and heart of parliament." "Parliament", The 
English Government at Work, 1327-1336, I, 112. Holdswor~ 
also accepts Maitlanats-a6finltlon of parliament. History 
of English Law, I, 352. 
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Edward I in conjunction with the development of the written 
petition determined the direction in which the work of par-
liament would lie.73 There developed a tacit understanding 
that a petition presented to the king in his council in 
parliament would be answered before the end O·f the session. 74 
It is understood that the session did not necessarily end 
when the representative element departed, for its presence 
was not considered essential. Although this understanding 
was honored many times in the breach as well as in the ob-
servance, it endured until it became established. This would 
help to explain the appearance of an increasing number of 
petitions during the parliaments of Edward r. 75 Professor 
Plucknett takes issue with this principle because he has 
found at least two instances in which petitions have been 
presented to bodies which can not justly be termed parliaments.76 
The real bone of contention here, however, is the definition 
73 Richardson and Sayles, eds., Rotuli Parliamentorum 
Anglie Hactenus rnediti MCCLXXIX - MCCCLXXIII, Camden third 
series; Vol. LI, (London, 1935), PP• 1x I'. "The petitioning 
of the king in his council in his parliament for remedy was 
undoubtedly one of the great formative influences behind the 
growth of the latter assembly; whilst the establishment of 
parliament as a body containing a wide- spread representation 
of the nation greatly extended the practice of petitions." 
Bertie Wilkinson, The Constitutional History of England 1216 -
1399, Vol. I, poliTICs and the Constitution 1'2!6- 130'7,--
(London and New york: tongmans, Green and co:}; 19~p. 46. 
7~ichardson and Sayles, Rotuli Parliamentorum, pp. ixf. 
75Ibid. 
76T. F. T· Plucknett, "Parliament", The English 
Government at work 1327 - 1336, pp. 82 - 128-.--
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of parliament, not the answering of petitions. Since the real 
core of parliament in this period is the king in his council, 
t h is essential element can do anything that parliament can 
do and more in a ddition. For me this is a matter of semantics 
which illustrates my earlier statement regarding the indefi-
niteness of the institutions and ideas of the thirteenth 
century. It certainly does not vitiate the basic contention 
raised above. Although Plucknettts challenge has been in 
print for some years, apparently no one has, in writing at 
least, either a greed or disagreed with its proponent and he 
seems to have let it drop. 
Although Maitland's Introduction to The Memoranda de 
parliamento of 1305 was published as early as 1893, it 
attracted little attention for nearly twenty years. Because 
Maitland's conclusions or observations were set forth in 
such a diffident manner and with so little fanfare on his 
part, no one seemed immediately to see the implications of 
his findings. It seems to me that scholars have read many 
of their own ideas and interpretations into Maitland's 
remarks. Maitland was not one to hide his lamp under a 
bushel. In other instances where Maitland consciously pre-
sented a revisionary interpretation he said so in plain 
words. For example, when he challenged the traditional con-
cept of the law of the English church before the time of the 
Reformation, he boldly asserted his position and firmly 
substantiated it even though his views were contrary to 
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those of such a renowned scholar as Bishop Stubbs. 
There is no question but what other scholars have 
claimed to take Maitland's introduction as a point of de-
parture. Referring to Mcilwain, Baldwin, and himself, 
Pollard wrote: 
the starting- point for all of us has been Maitland's 
introduction to the Memoranda de Parliamento, which he 
edited ·for the Rolls Series In-r893, the most original 
and suggestive essay that has ever been written on the 
medieval English parliament.77 
AS I have indicated earlier, it seems to me that recent 
scholars with a point of view different from that of Mait-
land have exaggerated the difference between the conclusions 
of Stubbs and Maitland in order to provide a trans-ition 
between the nineteenth century concept of the medieval 
parliament based upon a limited knowledge and modern concepts 
based upon a fuller knowledge. Maitland•s views were ex-
pressed so simply and in such an unadorned manner that, 
like articles of a good constitution, they were subject to 
different interpretations. I can only conclude that either 
Maitland was not conscious of the implications of his remarks 
or else modern scholars have ' placed an interpretation upon 
those comments which Maitland himself would hardly recognize. 
In conclusion, I find five principal views set forth 
by Maitland in this now famous introduction: (1) He under-
stood a "full parliament" to mean the meeting of the king 
77pollard, Evolution of Parli~ment, pp. v f. 
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and his council with the three estates of the realm. (2) 
The king and his council were the essential elements in a 
parliament. (3) Whatever else parliament may have been it 
was a court which could apparently exercise the functions of 
any of the central law courts. (4) The principal activity of 
parliament was the trying or hearing of petitions. (5) 
Maitland understood that the purpose of the representative 
elements in parliament was not to act on behalf of the realm, 
but to express the grievances of the country before the king 
in h is council. 
As we noted earlier, pollard completely discredited 
Maitland's view of a 11full parliament" by showing that it 
was derived from a faulty translation of in pleno parliamento. 
Richardson and saylest research on the parliaments of both 
England and Ireland has served to emphasize Maitlandts 
teaching "that, while parliament may have special functions, 
it is not sui generis but an afforced meeting of the king•s 
council.n78 professor George Haskins has noted that, "the 
English parliament, like the parlement of Paris, was pri-
marily a court set over other courts ••• • n79 Charles 
Mcil wain has noted that the "most striking fact about the 
council in this feudal period was its varied functions. 
It was court of law, a dvisory council, and exchequer all in one.n80 
78rrish parliament, pp. 8 - 9· 
79Growth of English Representative Government, p. 2~. 
80The High court of parliament, p. 16. 
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Richardson and Say les hold that when all the non-essential 
elements of parliament have been removed (legislation, tax-
ation, and representation) the essence which remains is 
"the dispensing of justice by the king or by someone who 
in a very special way represents the king."Bl Richardson 
and Sayles, wh o are undoubtedly the leading current author-
ities on this subject, a gree with Maitland, that "parlia-
ment is still, above all other time s and places, the time 
and place for petitioning for favors or the remedying of 
wrongs.n82 As we noted earlier, there are many who believe 
that the chief reason for the representatives of the shires 
and boroughs being summoned to meet the king in parliament 
was in order to approve taxes. 
Although revisions have been made necessary by the 
increase in our knowledge of parliament, there is still no 
reason to tak e exception to the last four of the five con-
elusions, noted above, which are derived from Maitland's 
investigation. There is, however, one basic weakness in 
Maitland's conclusions, and Miss Cam has pointed it out. 
"The nature of his record, which is far from giving a com-
plete account of the Parli~nent of Easter, 1305, leads him 
to underestimate the unofficial or political aspects of a 
Bl"Early Recorda of the English parl lament," B. I. 
H· R·, V, 133. 
82Ibid., VI, 71 - 72. 
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parliament.n83 It is to be regretted that Maitland did not 
take the occasion to examine the subject of parliament more 
fully. Shortly after Maitland's death, Mcilwain, Baldwin, 
and Pollard did pick up his suggestions and elaborate them, 
though often with over-emphasis. Some have complained that 
Maitland did not press his thesis more strongly and root 
out the misconceptions concerning parliament which remained 
prevalent for some time. 84 yet, in the more than half 
century since its publication, Maitland•s provocative 
introduction to the Memoranda de parliamento has served as 
an introduction to a more adequate understanding of the 
medieval parliament. 
83c~, Historical Essays, p. xix. 
84Richardson and Sayles, Irish parliament, pp. 4-5. 
CHAPTER III 
ORIGIN OF THE COMMON LAW COURTS 
Maitland has made two distinct contributions to 
our understanding of the development of a central system 
of courts for the administration of the common law of 
England. The exposition of Maitland upon this subject is 
found in three of his writings: Select pleas of the Crown, 1 
his introduction to the parliamentary Roll of 1305, 2 and 
in The History of English Law.3 In each of the last three 
generations one scholar has · stood out as the leading author-
ity upon the connnon law courts of t he thirteenth century. 
Although others have contributed to the subject they all 
take their point of departure from one whom they recognize 
as being the chief authority upon the subject. In order for 
u s to place the contributions of Maitland in t heir proper 
perspective, we must view the conclusions of his chief 
predecessor, William stubbs,4 and those of George o. Sayles,5 
lvol. 1, 1200-1225 (Selden Society, Vol. I), London: 
Bernard Quaritch, 1888. 
2Maitland Selected Essays, ed. by H· D. Hazeltine, 
G. Lapsley, and P. H· Winfield (Cambridge University Press, 
1936), PP• 61-70. 
3sir Frederick pollock and Frederick William Mait-
land (2 Vols., 2nd ed.; Cambridge University Press, 1898), I, 
153-183; 190-200. 
4constitutional History of England, {3 Vo1s, 4th ed.; 
oxford: Clarendon Press, 1929), sees. 145, 163, and 233. 
5George o. Sayles, (ed.) Select Cases in the court 
of King's Bench: Under Edward :t (3 Vola.; Selaen--mJc!ety, 
Vola. 55, 5'7, 58; London: Bernard Quari tch, 1936-1939}. 
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the chief writer of more recent days who has given to the 
study of the documents a diligent application at least 
equal to if not actually surpassing that of Maitland 
himself. 
All agree that the king is the fount of justice 
which in the eleventh and twelfth centuries is represent-
ed by the king and the curia regia. At this point unanimity 
ceases, for there is lack of harmony as to t he actual cQn-
stitution of this body. we noted in the last chapter a con-
troversy over whether or not a distinction should be made 
b e tween the curia regis and the magna curia regis. Even 
those who disagree on this issue will concede that by some 
process the three comn1on law courts - exchequer, comn1on 
pleas, and kingts bench - evolved from the curia regis. 
All jurisdiction not belonging to one of these courts re-
mained in the hands of the curia regis, which tended, after 
the time of Edward r, to be more commonly referred to as 
the kingts council since it began to concern itself more 
largely with matters which we should call political rather 
than judicial. 
The first line of division in the administration of 
royal justice can be drawn in the reign of Henry II between 
the permanent royal courts and those temporary courts 
which are specially commissioned from time to time to hear 
the pleas of the crown in particular counties. We find 
reference on the one hand to the capitalis curia domini 
regis, and on the other to justitiarii itinerantes. 6 
During the reign of Henry, visitation of the counties 
by itinerant justices became systematic. 
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In 1166 the assize of Clarendon was enforced by a 
party of justices headed by Richard Lucy and Earl 
Geoffrey of Mandeville. In 1168 Richard of Ilchester, 
Guy the dean of Waltham, William Basset and Reginald 
Warenne visited most of the counties. In 1175 the 
north and east were perambulated by Ranulf Glanvill 
and Hugh of Cressi, the south and west by William 
of Lanvallei and Thomas Basset, while the king 
himself seems to have been journeying with other 
justices in his suit. In 1176 to execute the assize 
of Northampton eighteen justices were employed and the 
country was divided into six circuits; in 1179 twenty-
one justices were employed and the country was divided 
into four circuits; indeed from 1176 onwards hardly a 
year went by withQut there being a visitation of some 
part of England."' 
Controversy first arose concerning the identity 
of the centralized royal court of justice which made its 
appearance toward the close of the twelfth century - was 
this the kingrs bench or the common bench? A contemporary 
chronicler, Benedict of peterborough, tells us that when 
Henry II returned to England in July of 1178 after a so-
journ of one year in Normandy, the king heard complaints 
against the oppressive measures of the justices, of whom 
t here was considered to be an excessive number. 8 Without 
apparently dismissing these eighteen justices, the king 
6Introduction, Select Pleas of the Crown, p. xi. 
?pollock and Maitland, History of English Law, I, 155f. 
8Benedict of peterborough, Gesta Regis Henrici 
Secundi Benedicti Abbatis, ed. by William Stubbs (2 Vols.; 
London: Longmans, Green, Reader, and Dyer, 1867), I, 207f. 
-64-
with the advice of his council chose five of the members 
of his household, two clerks and t h ree laymen, and decreed 
that these five should hear all complaints of the kingdom 
and do ri ght in each case. These men should not depart 
from the kingrs court, but should reserve the more diffi-
cult cases to be decided by the king and the wiser men of 
t he kingdom.9 
Sir Edward Coke thought that the common b ench came 
into existence in response to chapter seventeen of the 
Great Charter, which said that "common pleas shall not 
follow our court, but shall be held in some definite 
place."10 This opinion was reaffirmed by Blackstone and 
acquiesced in, in the nineteenth century by Hardy, Spence, 
11 Foss, Hallam, Gneist, and ·stephen. . In the light of this 
general conception, it became necessary to conclude, with 
Stubbs, that the new court, established by order of t he 
king in 1178 was the court of kingts bench. 12 Stubbst ver-
di ct was accepted without question by later writers until 
Maitland, in the first volume of the Selden Society Pub1i-
ca t ions, propounded a revolutionary theory which necessitated 
9rbid. 
10carl stephenson and F. G. Marcham · {eds. and trans-
lators), Sources of English Constitutional distory: A 
Selection of Documents from A· D. 600 to the Present 
(New York:--Harper and Brothers, 1937), p:-!18. 
11 Sayles, Court of King's Bench, I, xii f. 
12constitutional History, sec. 145. 
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a complete restatement of the accepted belief.l3 
Maitland made two distinct modifications in the 
accepted belief. For him, the group of men a ppointed to 
remain at Westminster to hear all pleas which should be 
brought to them was not the court of kingrs bench at all, 
but the court of common bench or court of common pleas. He 
further rejected the idea that this was a "new" court creat-
ed as if by enactment. Maitland preferred to rest greater 
faith in the documents of the courts than in the wording of 
a chronicler, regardless of how well he may have understood 
the law. The two groups of justices represented for Mait-
land a division of the curia regis. We may recall that Mait-
land had rejected the distinction of a "great council." He 
based his contention on the fact that both bodies claimed to 
be the curia regis even in the most formal documents. 14 
Maitland then went on to the contention that the 
group of justices at Westminster divided during the early 
years of the reign of King John, with one group remaining 
at westminster - the common bench, and the other group 
accompanying the king on his perambulations so long as he 
remained in England, and then returned to Westminster when 
he went abroad. This second court, which was not distinct 
either in the personnel of its justices nor the nature of 
13 Select Pleas of ~ Crown, pp. xii seq. 
14Ibid., p. xii. 
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the pleas which it heard, became known later as the king•s 
bench. Its independent status was established beyond question 
from about 1234. 
For Maitland, the earliest distinction between the 
court of king•s bench and the court of common pleas is to 
be found in the wording of the writs which directed defend-
ants to one or the other. He noted such a distinction as: 
• 
"appear before our justices at such or such a place," or 
"appear before us wheresoever we shall be in England~nl5 
Among the pleas which Maitland published there are several 
which illustrate t h is distinction which sugg-ests the exist-
ence of two definite courts in the time of King John. 
"· •• The king tells the justices at Westminster to excuse 
A. B. for not having been before them on a certain day , 
because on that day he was coram nobis in placito.nl6 rt is 
difficult if not impossible to divide the plea rolls of the 
capitalis curia into two classes coram rege rolls and~ 
banco rolls because the rolls are headed merely placita 
followed by a date or placita apud westmonasterium of such 
a date. 17 Maitland came to the conclusion that although 
there were two distinct forms of summons during the reign 
of John, and although the court could be in two places at 
15rbid., p. xiii. underlining is mine. 
16rbid., pp. xiiif. 
17rbid., p. xvi. 
one time, there were not two distinct courts. He g ives 
four reasons in support of this conclusion: 18 (1) When-
ever the court is meeting in two places simultaneously, 
each is equally competent to hear both common pleas and 
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pleas of the crown. (2) There seems to be only one court 
whenever the king goes abroad. (3) JUdges are not perman-
ently assigned to either section but seem to shuttle back and 
forth with no regularity. (4) cases are transferred from 
one section to another at the will of the justices. 
By the time Henry III came to the throne there 
were two obvious changes. Article seventeen of the Great 
Charter had forbidden common pleas to follow the king and, 
moreover, the king was now a minor incapable of holding 
pleas. About the time that Henry began to rule for himself, 
he began to travel about England as his predecessors had done 
with justices in his train. These judges were constantly 
hearing cases. From about 1234 t here are to be found two 
distinct sets of plea rolls, the coram rege and the de 
banco rolls. 19 For ordinary purposes, the court coram 
rege consisted of a f ew professional judges but on special 
occasions its membership might be augmented by the presence 
. 20 t . t of the king and his councillors. On hese occas1ons, he 
18 Ibid., pp. xvi f. 
19F . w. Maitlan d (ed.), Bractonts Note-Book (3 Vols.; 
London, 1887), I, 56-58. 
20"Introduction to Memoranda de Parliamento," 
Selected Essays, p. 62. 
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roll is entitled "Pleas before the king and his council" 
and it indicates that this body is able to correct errors 
from the court of common pleas. 21 
Then early in Edward. I -' s reign a further differenti-
ation takes place. The court coram rege when it assumes 
its everyday shape - that of a tribunar-consisting of 
a few professional justices -becomes •the king•s 
bench•; what has formerly been •the bench• though it 
always preserves this title, becomes, in common parl-
ance, •the common bench•; at a later day it will be 
the court of common pleas. But there is a greater 
change than this. A new set, unfortunately a meagre, 
disjointed set, of plea rolls (which, however, are not 
pure plea rolls, for they deal also with petitions 
and other matters) begins to appear. A court which is 
to stand above the king•s bench is being evolved out 
of the old court hel~ coram rege; its rolls are the 
•parliament rolls•." 2 -
It was at this point that Maitland advanced a 
theory which has strongly influenced later writers on 
this subject. He was intimately acquainted with the writings 
of both Bracton23 and Fleta.24 In his study of Bracton, he 
found two sets of plea rolls, while Fleta had to account 
for three. Bracton knew only the court known as the bench 
(the court of common pleas), and the court which accompanies 
the king's person. 25 In addition to these courts, Fleta 
21Bracton•s Note-Book, I, 56. 
22"Introd~ction to Memoranda de Parliamento," 
Selected Essays, PP• 62 f. --
23He edited Bracton•s Note-Book. 
24"Fleta", D. N. B., XIX, 290. 
25Bracton•s Note-Book, I, 56-58. 
knew the court of the king in his council in his parl-
i ament.26 This new tribunal becomes the highest court 
of the realm. It is the king in his council but it is 
also parliament. To call this body a parliament goes a-
gainst the grain of our concepts of parliament, which 
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merely proves that our concep ts are not a pplicable to the 
thirteenth century. This body dispenses extraordinary just-
ice primarily. The distinguishing factor between ordinary 
and extraordinary justice seems to be t h at the courts of 
the former keep a roll or record while the council does 
not.27 To support his analysis, Maitland pointed to the 
appearance of a third plea roll - Rotuli Parliamentorum -
which corresponded to the new court. "This conclusion 
h a s been accepted by most modern scholars (though not by 
all ) and widely a pp lied."28 This court which is above the 
king 's bench i s a novelty in the time of Edward I. we 
should probably say that in most cases its decisions 
were based upon equity. It is dange rous to try to be too 
26Fleta: "Habet enim Rex curiam suam in consilio 
suo in parliamentis suis, praesentibus praelatis, comiti-
b u s , baronibus, proceribus, et allis viris peritis ubi 
terminatae sunt dubitationes judiciarum et novis injuriis 
emer s is nova constituuntur remedia, et unicuique justitia, · 
prout me ruit retribuetur ibidem." Cited by Maitland in 
"Introduction to Memoranda de parliamento," Selected Essays, 
p. 64, n. 1. 
p. 65. 
21trntr~, Memoranda de Parliamento," Selected Essays, 
28T. F. T. plucknett, "Parliament," The English Gov-
ernment at Work 1327- 1336, eds. J. F. Willaru-ind w. A· Morris, 
(Cambridge, Mass.: The Medieval Academy of America, 1940),I, 90. 
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specific in describing or defining the powers of a newly 
evolved institution. This court is not primarily a court 
of appeal but a court of first instance and as Fleta tells 
us , "judicial doubts are determined and new remedies estab-
lished for new wrongs." Thus we have returned to the judicial 
business of parliament which we deferred from the last chapter. 
Knowing as we do that in the fourteenth century the 
king in his council in his parliament will evolve into the 
nascent house of Lords, it is likely that we will anticipate 
problems which may not have actually existed in the thir-
t eenth century. In the time of Edward I there need not have 
been mutual antipathy and jealousy between the aristocratic 
councillors and the professional lawyers and judges. So long 
as the king neither imposed new taxes nor issued new statutes 
without their consent, the barons probably hoped that the 
king would confine himself to governing the realm and lea ve 
them alone.29 It is not likely that many magnates in the 
time of Edward I were interested in making a long, costly 
trip at their own expense, in order to listen to pleas in 
which they had neither interest nor concern, merely for 
the satisfaction of wielding political power. Although no 
exact time can be given when the jurisdiction of the kingts 
council ended and that of the House of Lords began, we do 
29"Introduction to Memoranda de Parliamento," 
Selected Essays, p. 70. 
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know that one important factor in this transition was the 
cessation of voting by the judges.3° 
In 1894 Pike in his Constitutional History of the 
House of Lords elaborated the explanation which Maitland 
gave of the significance of Henry II'S action in 1178.31 
Although he did not refer to the writings of Maitland, he 
added new evidence to bolster the interpretation Maitland 
had suggested.32 Only one seems to have taken exception to 
the views expressed by Maitland regarding the common bench. 33 
\ 
Although many have crossed swords with Maitland's views on 
the kingrs bench, George Burton Adams is the only one to 
push the dispute back to the origin of the court of common 
bench. His motive primarily seems to have been to give a 
stronger foundation for his later challenge to Maitlandrs 
position on the origin of the kingrs bench. 
For the first point in his case, Adams recites the 
30charles H· Mcilwain, The High court of Parliament: 
and Its Supremacy (New Haven: Yale-unfversitypres~t, 1910), 
PP• ~f. 
31Luke owen pike, The Constitutional History of the 
House of Lords (London: Macmillan Co., 1894), PP• 33=J4-.-
32william Searle Holdsworth, History of English Law 
(London: Methuen and Co., 3rd ed., 9 Vols., Tg22-1925),-y-
195 ff. Reginald Lane Poole, The Exchequer in the Twelfth 
Century (Oxford: The Clarendon Press, 1912T; pp. 180, 182. 
W. s. McKechnie, Magna Carta (2nd ed.; Glasgow: J. Maclehose 
and Sons, 1914), p. 263. Sayles, Court of King's Bench, p. xiii. 
33George Burton Adams, Councils and Courts in Anglo-
Norman England (New Haven: Yale University Pr~ss, Tg26); 
The origin of the English Constitution (2nd ed.; New Haven: 
yale univerSity-press, 1920), PP• 136-143. 
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Latin text of the chronicler's account of the kingts action • 
.. 
He then goes on to tell us that the chronicler "had a knowl-
edge of institutional matte r s unusual in a chronicler, and 
his technical language is, I think, everywhere accurate.n34 
The creation of the court of common bench was a "deliberate 
l egislative act" on the part of the king in his council to 
supplement loopholes which became apparent in the system of 
itinerant justices instituted two years earlier.35 This 
court was not formed as Maitland suggested by a mere division 
of the curia regi s. Adams believed that his interpretation 
of the origin of the common court is reflected in its devel-
opment or lack of it. Although the procedure in the court 
develops as the amount of business increases rapidly, the 
"court institutionally considered remains to the end what it 
was at the beginning.n 36 In the thirteenth century, a clear 
line of distinction develops between the court of common 
pleas on one side and the other two common law courts (coram 
34Adams, Origin of the Engli~h Constitution, p. 136 . 
J5Ibid.., pp. 736 f. Sayles points out, "Whilst in no 
way wishing-tO underrate the value of this passage, we are 
not disposed t o ove r-emphasize it: it is too unique and i so-
l a ted evidence." ( • . •• ) "We know with cert ainty that t hree 
years earlier than the ordinance in 1178 a group of jus t i ces 
had at tended the king as he travelled through t h e country 
north of t he Thames and held pleas in curia r egis, nor are 
they identifiable as justices in eyre." Court of King's Bench, 
I, xx f. This latter evidence in no way weakens-Maitland's 
case, but seems difficult to reconcile with a "deliberate . 
legislative act." 
36Adams , Councils and courts, p. 227. 
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~and exchequer)37 which continue the functions of the 
council of which they are the natural outgrowth.38 This 
contention is based upon the premise that the common bench 
was from t he very beginning the court of "common pleas", for 
"there is nothing to imply any intention to employ this court 
in kingrs pleas •••• n39 Both Maitland, who studied the plea 
rolls of John's reign, and Mr. c. T. Flower, who edited them,4° 
do not find evidence for the distinction which Adams makes. 
Most later writers have continued to follow Maitland 
and to reject Adams' contention. Baldwin is the only writer, 
to my knowledge, who has accepted Adams' views.41 Holdsworth 
in his History~ English taw follows Maitland in explaining 
the origin of the court of common pleas.42 Referring to 
Adamsr statement specifically, in a note, he rejects his 
explanation. The first volume of the curia regis rolls of the 
reigns of Richard I and John published in 1922, contains 
distinct rolls for the second year of John's rule. one set 
37It should be mentioned that Maitland did not find 
an occasion or perhaps the necessity for discussing the third 
of the common law courts - the exchequer. 
38Adams, councils and Courts, p. 224. 
39Adams, Origin of the English Constitution, p. 137. 
4°cyril Thomas Flower, Introduction to the Curia 
Regis Rolls, 1199- 1)40 A. D., ed. for Selden Society {London: 
Bernard Quaritch, 1944), Vol. LXII· 
41Baldwin, The King's Council in England During the 
Middle Ages ~ (Oxfora:- The Clarendon press, 1913), p. 47-.-
42I, 51 f. 
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recorded pleas which were plainly tried coram rege as the 
term was then used, and the other set pleas which were with 
equal certainty tried at Westminster. In commenting upon this , 
fact, the editor, Mr. Flower, said of the first . of these rolls, 
in accordance with Maitland's suggestion: "It is therefore 
probable • • • that the roll now under consideration is an ex-
ample of the bifurcation of the legal business of the court 
in placita coram rege and placita de banco."43 Professor F. 
M· powicke in reviewing the work above stated: 
The most striking fact which can be deduced from the 
rolls of John published by Mr. Flower is that, long be-
fore the time when Henry III began to hold pleas in 
person and the two series of plea rolls regularly a ppear 
(1234), the cases which ca~~ before the king were re-
corded on a separate roll.~ 
Although Maitland's writing s did not remove the king•s 
bench from the arena of conflict, opinion has in general 
tended to follow his conclusions, modifying his statements 
in the light of the more recently published curia regis rolls. 
The problem was no longer that of confusion with the court 
of common pleas but over the time and the process by which 
it became separated from the kingts council.45 There has been 
a tendency to postpone the establishment of a distinct and 
readily identifiable court of king's bench on the grounds 
43Flower, Curia Regis Rolls, I, 254, n. 1. 
~HR, XXXIX (1924), 265. 
45sayles, Court of .Kingts Bench, I, xiv. 
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that "the substantial identity of the court known as coram 
rege and the council is abundantly shown in the plea rolls 
themselves.n46 It is contended that in the plea rolls there 
is not the distinction between cases that we should call 
conciliar and those that would be called coram rege cases. 
Therefore "during the reign of Edward I the king•s bench was 
not fully a court of common law.n47 Another has found that 
"under Edward I the king•s bench was not yet quite distinct 
from the council."48 Thi~ line of thought reaches its extreme 
position in the writings of Adams. For him, the judges who 
traveled with King John were simply a duplicate of the court 
sitting at westminster - a court of common pleas which was 
to vanish after Magna Carta forbade common pleas to follow 
the king,49 Thereafter coram rege in a technical sense comes 
to mean the "council acting in its judicial capacityn50 and 
it was not until after the Barons• Wars that contemporaries 
could recognize the existence of an independent court of 
king•s bench.51 
The most recent authoritative attempt to refine our 
knowledge of the court of king•s bench is to be found in the 
46saldwin, King's Council, p . 54. 
4 7 Ibid. , p. 20 9. 
48n. pasquet, Essay on the Origins of the House of 
Commons~ trans. R. G. D. LaffinWith notes 0y cr:-T. Lapsiey 
(Cambridge: University Press, 1925)~ 'P• T_. . 
49Adams, Councils and courts, pp. 206. 
50 Ibid., pp. 230 f. 5libid., p. 241. 
-76-
introduction to Select Cases in the Court of King's Bench 
Under Edward 1 by George o. Sayles, who spent three or four 
months a year for fifteen years at the public Record Office 
engaged in this enterprise.52 He suggests that there are two 
basic questions which no one has attempted to answer: what 
judges sat in the court of king•s bench before the death of 
Henry III and at what time and for what reasons did this 
court tend to confine its main attention to felonies and 
trespasses.53 These questions only become relevant in the 
light of the work which Maitland did on the origin of this 
body. 
The fairly continuous series of plea rolls attests 
to the existence of two courts since 1234. The attempt to 
separate personnel of the two courts has not been seriously 
attempted, but as Maitland tersely put it, one man can not 
be in two places at the same time. So extreme has been the 
desire to prove a late origin for the court of king•s bench 
that one writer5~ has contended that the court coram rege 
under John was a duplicate court of common pleas and that 
the court coram rege under Henry III was the council. yet it 
is plain that the line of connection between them is unbroken,55 
52III, vii. 
53Ibid., I, xv, XXV. 
54Adams, Councils and Courts, passim. 
55sayles, court of King's Bench, I, xxvii. 
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as Maitland originally contended. When Henry went abroad in 
1242 - 1243 and 1253 - 1254, there could be no court in 
England which was actually coram rege though the court which 
bears that title moved to Westminster and continued to 
function56 rather than disappearing as it had done when John 
went abroad. The pleas were said to come before the council 
and not before the king but as soon as the king returned 
home the expression coram rege reappeared with him. Sayles 
noted this convention during the absence of "Edward I when 
the fact of a distinct court of king•s bench is beyond 
dispute.n57 
Let us now summarize the principal conclusions 
at which Maitland arrived concerning the origin of the 
central law courts. We have noted that Maitland did not 
discuss the court of the Exchequer. The court of common 
pleas, he maintained, resulted from the division of the 
curia regis during the reign of Henry II, probably about 
the year 1178. This court was not created, as George Burton 
Adams declared, by a legislative act which excluded from 
its jurisdiction pleas of the crown. we noted ab ove that 
Adam•s contention rests merely on the wording of a chron-
icler. Luke Pike in an independent investigation of the 
origin of the court of common pleas has come to the same 
conclusion arrived at by Maitland. 
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It will be observed that the five JUstices of the 
King's court appointed at this time (1178) are not 
said .to have any authority in crown matters. They are 
only to hear the claims or plaints of parties, and 
not even to determine the plaints if any special 
questions should arise. Here to all appgarance, the 
court of common pleas comes into being.~ 
In other words, the only limitation of this court seems 
to have been that difficult cases or cases in which the 
king had a personal interest should be tried in his 
presence. Sayles points out that "Maitland's views as 
regards the common bench have been endorsed by all later 
writers.n.59 
Maitland found that the court coram rege resulted 
from a division of the court of common pleas prior to 1234, 
since from this time on, two distinct sets of plea rolls 
were kept. He further suggested that this separation proba-
bly began during the early years of the reign of King John. 
This, however, is purely a matter of interpretation if not 
speculation because it rests not upon the wording of the 
writs but upon inference drawn from them. Here again Adams 
differed from Maitland since their respective views of the 
establishment of these two courts are interrelated. Ada~s, 
in rejecting Maitland's interpretation, followed the older 
view which confused the king's bench with the common bench. 
once more I must accept the decision of Sayles, who devoted 
.58pike, Constitutional History of the House of 
Lords, P• 32. -- ---
59sayles, Court of King's Bench, I, xiii. 
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fifteen years to the study of the court of Kingts bench, 
when he declared that "opinion has in general been inclined 
to follow Maitland, modifying his statements slightly, in 
the light of the newly-published curia Regis Rolls.n60 
These rolls suggest that the court of King's bench may have 
originated even earlier than Maitland suggested. Certainly 
those61 who postulate a later date for the origin of the 
court coram rege stand on less firm ground than does 
Maitland. 
Even after the establishment of these two distinct 
courts, there was no doubt, for Maitland, that in the reign 
of Edward I the fount of justice and the highest court 
in the land was the king in his council in his parliament. 
6oibid. 
61Baldwin, Kingts Council; A. B. White, The Making 
of the English Constitution, 449-1485 (2nd ed; New York and 
London: G. p. putnam's Sons, 1925), pp. 178, 179 n.; 
pasquet, origins of the House of Commons, p. 7; and Adams 1 
councils and Cour~,-cEaps. VIII and X, especially pp. 20o, 
229, 241.-
CHAPTER IV 
CANON LAW IN ENGLAND 
Maitland was attracted to the subject of English 
canon law through writing the History of English Law. He 
had become involved in deciphering the law with regard to 
marriage. It soon became apparent that it would be necess-
ary to take an interlude to investigate, from the documents 
as was Maitlandts wont, the basis for the law with regard 
to the institution of marriage. As he pored over the 
records of the council meetings of the English ecclesiastics, 
and the decretals and codes of the pope and the Roman 
Catholic Church, Maitland became conscious that the evidence 
before him did not harmonize with the accepted doctrines 
with regard to the development of the English Church. He 
turned for confirmation of his hypotheses to the Report of 
the Ecclesiastical Courts Commission.l Bishop Stubbs had 
summarized the accepted doctrines with regard to the English 
Church in an historical introduction to this report. 
<. 
Realizing that if Stubbs was not aware of what the sources 
contained on the canon law of the English Church, probably 
no one was, Maitland turned to find out the truth concern-
ing the question. Maitland was one of the first scholars 
to become interested in the history of law for its own sake 
rather than as a mere adjunct to some other dominant concern. 
-80-
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We must state at the outset that what Maitland accomplished 
in this area was more in the nature of filling a lacuna 
than in making a basic revision based upon well-known evi-
dence. It was without apparent embarrassment that the 
great Bishop was forced to admit that Maitland's conclusions 
- 2 
appeared far more valid than those which were displaced. 
Maitland's case is so sound and so well substantiated that 
it stands today without controversy. His work was so 
basic that it opened a whole new field of study which 
other scholars have for the past half century been exploring 
and explaining. 
In the Report of the Ecclesiastical Courts Commis-
sion referred to above, Maitland found a statement which 
served as the central theme for his book on Canon ~ ~ Eng-
3 land. "But the canon law of Rome, although always regarded 
as of great authority in England, was not held to be binding 
on the courts.n4 Maitland understood that "the courts" re-
ferred to the ecclesiastical courts of England in the three 
centuries before the reformation. Obviously this is the 
meaning which the authors had intended, and Maitland's 
interpretation has not been challenged or criticized as 
2charles H. Mcilwain, The High Court of Parliament 
(New Haven: Yale University Press, 1910), p.-r3, n. 4. 
3Frederick w. Maitland, Roman Canon Law in the Church 
of England (London: Methuen and co., 1696).--------
4Ibid., quoted by Maitland, p. 2 from Commission 
Report, 1~ I, xviii. 
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being polemic. Maitland concluded that although the state-
ment quoted above was carefully worded, it "is questionable 
and should be questioned."$ He was not one to shirk an ob-
vious task. 
Before Maitland's investigation, the English Ecclesi-
astical Courts were understood to manifest for "•the canon 
law of Rome• the respect which nowadays an English Court 
will pay to an American or an Irish decision.n6 Roman canon 
law was not regarded as statute law by the English ecclesi-
astical courts, for the English Church could exercise its 
prerogative in determining which of the Roman law it would 
"accept" as applicable within the ecclesiastical courts of 
England. The papal law-books were regarded merely as manuals, 
but not as codes of statutes. It was generally believed that 
attempts to force on the "church" and nation the complete 
canon law of the middle ages were unsuccessful. Neither proof 
nor illustration was forthcoming in support of this position. 
The laws which guided the English courts up to the time 
of the Reformation may, then, be thus arranged: (1) the 
canon law of Rome, comprising the decretum of · Gratian; 
the decretals of Gregory IX., published in 1230; the 
Sext, added by Boniface VIIT.; the Clementines, issued 
in 1318; and the Extravagants, or uncodified edicts, of 
the succeeding popes. A knowledge of these was the 
scientific equipment of the ecclesiastical jurist, but 
the t~xts were not authoritative ••• ·"' 
5canon Law, p. 2. 6Ibid. 
7Ecclesiastical Courts Commission, 1883, I, 23. 
Quoted by Maitland, Canon Law, p. 52. 
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these texts "were not authoritative.u8 The Report goes on 
in the next sentence to state that at the Council of Merton, 
the king and the English barons refused to permit the national 
law of marriage to be modified by these papal texts; there-
fore the papal texts were to have no force in England when 
they opposed the laws of England.9 Although this incident 
does not support the principle raised above, it is implied 
in the Report that no more need be said on this subject. 
Maitland, however, ably defended the position that at least 
some, and in all probability large portions, of the "canon 
law of Rome" were regarded by the "courts christian" in 
England "as absolutely binding statute law.ulO 
It seems apparent that the ideas with regard to the 
law of the English Church prevalent when Maitland wrote, 
were ttborn" in the seventeenth century long after the sep-
aration of the church of England from that of Rome. In part 
at least, this was probably motivated by an attempt to jus-
tify an act which was part of the heritage of the Angl i can 
Church and in addition was based upon a nascent national 
pride . It was undoubtedly the latter which was responsible 
for harboring and fostering this false notion in the nine-
8 
canon ~' p. 2. 
9Ecclesiastical courts Commission, canon ~' p. 53. 
lOcanon ~' p. 2. 
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teenth century. Few English historians seemed to have had 
the polemic spirit which causes one to go around looking 
for skeletons in closets which might be exposed. Perhaps it 
is putting it too strongly to imply that Maitland had a 
polemic spirit, but there is no doubt that when he thought 
he : saw an historical truth, he hewed to the line and let the 
chips fall where they might. 
We must now follow Maitland as he constructs a case 
for his interpretation. 
Now the principal witness whom we have to examine, if 
we would discover the theory of law which prevailed in 
our English ecclesiastical courts about a hundred years 
before the breach with Rome, is indubitably William 
Lyndwood. He finished his gloss on the provincial · 
constitutions of the archbishops of Canterbury in the 
year 1430. When he was engaged on this task he was the 
archbishop's principal official: in other words, his 
position made him the first man in England whose opinion 
we should wish to have about any question touching the 
nature of the ecclesiastical law that was being 
administered in England.ll 
Lyndwood had become little more than a name by .the 
time that Maitland began to examine his life and writings 
in the interests of cl~rifying the nature of canon law in 
England before the separation from Rome brought about under 
Henry VIII· The "early date at which his book was first 
printed a~d the subsequent editions of it are a testimony to 
the high repute in which it stood before the Reformation.n12 
llcanon Law, p. 2. 
12Ibid., 4 f. Maitland used the Oxford edition of 
1679, in wEICE the provinciale is followed by the Legatine 
constitutions with John of Ayton 1 s gloss. 
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For his day, Lyndwood must be considered both learned and 
able. He seemed to be well-read on modern bo'oks of both 
Italian and French canonists, although he did often cite 
older works second hand. 13 Maitland anticipated the criti-
cism that his "witness" could not be accepted as being 
typical because he was so learned and able as to make him 
outstanding in his own day. In reply to this possible charge, 
Maitland countered with the contention that Lyndwood in dis-
cussing canon law would be most apt to "state the law that 
he administered in the chief of all the English ecclesias-
tical courts.nl4 
As an even earlier witness than Lyndwood, Maitland 
cited John of Ayton the glossator of t he Legatine Constitu-
tions. He wrote his gloss between 1333 and 1348 while John 
of Stratford was archbishop of Canterbury and he himself 
was a canon of Lincoln. 15 Maitland could find no evidence 
that either John of Ayton or Lyndwood ever denied, disputed, 
or even debated the binding force of any decretal. " • • • I 
have looked in vain for any suggestion that an English judge 
or advocate ever called in question the statutory power of 
a text that was contained in any of the three papal law-
books.nl6 With the publication of the Clementines in 1317, 
13Ibid., P· 5. 
15Ibid., p. 6. 
lbibid., P• 9· 
Clementine~ 
14rbid. 
-
The Decretals, the Sext, and the 
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the age of great papal legislation came to an end. The "ex-
travagants" which were issued after this time dealt with 
few topics and seldom gave rise to litigation in English 
courts. Lyndwood had little to do with "extravagant'' consti-
tutions; but if he did touch upon any he cited them -as law.l7 
Maitland gave one illustration from Lyndwood which revealed 
the ".difficulties besetting any theory which would ascribe 
rgreat authority• but no binding power to papal ordinances.nl8 
The vas Electionis enacts a tariff expressly for England 
among other countries. The pope said that an English prelate 
on the occasion of a visitation should not receive more than 
a certain amount of money. A statute of this nature must 
either be obeyed or broken. For Lyndwood it was law. He ad-
mitted that in England custom in many cases determined the 
amount that the "archidiaconal" visitor was to receive but 
in all other cases not covered by this custom the vas Elec-
tionis was to prevail. 19 
rt was necessary for Lyndwood to gloss and comment 
upon various ambiguous phrases in the three principal papal 
law-books. Although there was an opportunity for controversy 
17rbid., p. 10. "A decretum, says Lyndwood, is what 
the pope has ordained with the counsel of his cardinals when 
no one has consulted him; a decretal is what the pope either 
with or without the cardinals has ordained when anyone has 
consulted him. There is to be no picking and choosing, 
decretals are laws." Ibid., P• 18. 
18
rbid., p. 10. 
-87-
and interpretation in the Provinciale, Lyndwood did not give 
any evidence of doubting the pope's legislative power, nor 
the validity of his decretals. 20 john of Ayton is even more 
extreme in his support of papal authority in England. In a 
discussion of the dominium of the pope, John cited unam 
Sanctam, that extreme b~ll of Boniface VIII in which is 
asserted not only the spiritual but the temporal supremacy 
of the pope. 21 John could hardly have believed that he had 
freedom to pick and choose among the decretals or he almost 
certainly would not have referred to this decretal which even 
later popes felt had gone too far. 
Maitland pointed out the apparent absence of any 
tradition of "Anglican independence" among the canonists of 
Lyndwoodts day. Although Lyndwood was writing a textbook for 
beginners, it is difficult to see how, in the days between 
the councils of Constance and Basel, he could have "hurried 
past the momentous controversy of the age with a hint, or 
more than a hint, that the papal was the better opinion~"22 
if he held even mildly to a tradition of "Anglican independ-
.. 
ence." But Lyndwood leaves no one in doubt as to his real 
opinion - the pope is the princeps of the church. Quod 
principi placuit legis habet vigorem. 23 The pope is above 
20rbid., p. 11. 
22rbid., p. 15. 
2lrbid., P• 14. 
23rbid., P• 16. Lyndwood, p. 28. 
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the law.~ Any general constitution made by the pope is 
binding two months after its publication, even on those who 
are ignorant of it. 25 The decretals stand on a level with 
the canons of councils. 26 TO dispute the authority of a de-
cretal is to be guilty of heresy at a time when obstinate 
heresy is a capital crime. 27 
This last is no private opinion of a glossator; it is a 
principle to which the archbishop, bishops, and clergy 
of the province of Canterbury have adhered by solemn 
words. Anyone who calls in question the authority of a 
decretum, is a heretic, and unless he will recant and 
abjure, must be burnt alive.28 
It has seemed desirable to let the reader see for 
himself at least some of the solid base upon which Maitland 
rested his substantial judgment that Roman canon law and 
English canon law were nearly indistinguishable a century 
before the appearance of two distinct churches. The church 
24Lyndwood, p. 321; Et hoc veram praeterquam in papa 
qui non subiacet legibus, ff. de legi . 1 princeps (Dig. I 
3. 31). Maitland, canon~' p. 17. 
25.Ibid., p. 51; Constitutio vero papae generallis post 
duos menses-c0mputandos a tempore publicationis eiusdem gen-
eraliter factae in consistorio legat etiam ignorantes. Ibid. 
26Ibid., p. 297; Et nota quod decretales summorum 
pontificum-sulit eiusdem auctoritatis sicut decreta quae sunt 
in cor pore canonmn digesta, 19 Dist. quase per totum. 
parificantur etiam canonibus conciliorum. 20 Dist. per totum. 
Ibid. 
27Ibid., p. 292; Dicitur etiam haereticus qui ex 
contemptu Romanae ecclesiae contemnit servare ea quae Romana 
ecclesia statuit~ et etiam qui despicit et negligit servare 
decretales • • • • Ibid. 
28canon Law, P• 17. 
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law that Lyndwood administered in his court could have had 
only slight foundation in English customs and even then an 
advocate would find it necessary to produce proof that some 
words of Innocentius or Hostienses or Johannes Andreae ex-
pressly left room for such a custom. 29 
Lyndwood made no use of any English "case law," any 
"case law" of English ecclesiastical courts.3° There i~ no 
indication in his glosses that he was even an Englishman. 
Certainly the decisions of his English predecessors were not 
to be compared with the judgments of the sext or the Clemen-
tines. This is more significant when one cons iders the strides 
which were being made in English temporal law. The year 
Books were appearing regularly and the most thoroughly na- . 
tiona! system of temporal law in western Europe was emerging. 
Although the English state was an independent unit, the 
English church was only a fragment of the universal Christian 
church and abode by the laws which were imposed from without. 
This does not mean that there was no English canon law, for 
t here was. It was necessary to extend the knowledge of some 
sections of the corpus, to repeat passages from the papal 
law-books, and to apply the general principles to the local 
conditions. Local laws were issued by national, legatine, 
and provincial synods which primarily completed and glossed, 
29rbid., P. 42. 
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rather than repeated the law of the corpus iuris. 31 An 
English synod meeting at Oxford in 1222 added to the Lateran 
decree on vicarages a fixed minimum salary for vicars, and 
declared that Jews should wear a piece of cloth on their 
garments which would distinguish them from christians.32 It 
is necessary to note the inferiority of the local law to the 
common law of the church. The laws glossed by John <;>f Ayton 
and William Lyndwood declared in England the universal law 
of the church, and in some respects developed and modified 
it. 
Maitland has shown that anyone who would insist that 
the English ecclesiastical courts were developing their own 
system of laws and exercising the liberty of choosing the 
laws embodied in corpore Decretorum et Decrelalium must re-
ject Lyndwood as an exception, for he is certainly a papalist 
who would abide neither custom nor liberty which could be 
raised against the law-giving power of the pope.33 Maitland 
3lnr. z. N. Brooke has demonstrated the papalism of 
twelfth century English church law. "The Effects of Becket•s 
Murder on papal Authority in England" (Cambridge Historical 
Journal, II, 1927) and The English Church and the Papacy 
[Cambridge, 1931). Miss Lang has shown how episcopal admin-
istration in the time of Henry III was molded by the Fourth 
Lateran decrees. Marion Gibbs and Jane Land, Bishops and 
Reform, 1215- 1272 (O.xi'ord, 1934), part iii: "The RefO"rrii 
work of the Episcopate on the Lines Laid Down by the Lateran 
Council of 1215." 
32c. R. Cheney, "Legislation of the Medieval English 
Church," EHR, L (1935}, 202-3. 
33canon ~' P• 47. 
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has cast the burden of proof upon those who think they see 
independent ecclesiastical courts in England wh ich are not 
bound by the three papal law books. No one even thought of 
bearing the burden of this proof before Maitland, and all 
further study since then has shown that it could not be 
borne.34 
The misunderstanding on this subject seems in large 
part to have resulted from a related issue. In England it 
was generally and correctly understood that the state did 
not permit the church to exercise jurisdiction over so wide 
a field as was claimed by the clergy as the proper domain 
of ecclesiastical law. As a result of the fact that the ec-
clesiastical courts in England did not exercise all of the 
jurisdiction claimed by Roman canon law, it has too often 
been assumed that the English church reject ed those portions 
of the Roman canon law that it did not exercise. This was 
not the case at all, for in most of these cases the King of 
England refused to permit the clergymen of England who held 
land from him to exercise a jurisdiction to which he was 
p ersonally opposed. Maitland strongly implies that the times 
and the issues upon which the English church courts departed 
from the canon law of Rome were those in which the secular 
courts were aggressively asserting their authority.35 He 
34c. R. Cheney, "Legislation of the Medieval English 
Church," EHR, L, 194• 
35nrs it not even possible that the submissiveness of 
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illustrates this point by referring to the conflict between 
secular and church courts over the legitimization of children 
born to people who have co-habited without benefit of clergy. 
The church ruled that the marriage of the couple made all of 
their children legitimate whereas the kingrs court held that 
the children remained bastards. Temporal courts in seeking · 
to enforce their ruling asked clerg~men to answer specifi-
cally whether or not a child was born before the marriage of 
his parents. It is to be understood that this was a matter 
of church record for no civil records of this nature were 
maintained. The bishops, not willing to give aid in enforcing 
a matter which went against canon law, refused to answer the 
question. The state was able to gain the information from 
a jury of the neighbors of the individuals in question. For 
the church it was a constant source of humiliation that the 
king's court refused to make the canonical test of legitimacy 
the basis for the English law of inheritance, and the judges 
of the church courts were tempted to try to interfere with 
the question of the right to the lay fief. 36 Maitland con-
cluded that in this controversy the "honours were divided 
but the state, as by this time its habit was, took the odd 
the ecclesiastical courts to the canon law of Rome varied 
directly rather than inversely with the strength and 
aggressiveness of their secular rivals?" Canon Law, p. 52. 
36Mary Cheney, "Compromise of Avranches," EHR, LVI 
(1941), 188 f. 
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trick.n37 
The leaders of the church in England had to endure 
much that was contrary to the canon law of the church. The 
necessity of their yielding to secular force was more than 
a matter of mere expediency. Popes in dealing with t emporal 
p ower had set an example of "temporising". The concession or 
c onclusion which we have reached on this poin t does not mean 
t hat merely because the bishops did not vigorously protest 
against the exercise, by secular courts, of jurisdiction 
claimed by canon law, they were either neglecting their 
duty or creating an nAnglican canon law which differs from 
the Roman.n38 
The conflict betwe en church and state to which we 
have referred came to a climax in the reign of Henry rr. 
Maitland could not examine the general question of canon law 
in England without letting his incisive mind come to rest 
upon t his much debated topic. He tells us, "I have no wish 
to make myself a judge between the king and the archbishop, 
or be t ween Freeman and Froude.n39 There seemed to Maitland to 
be a difference of opinion over a fact as well as over in-
terpreta t ion. It was this controversial "fact" to which he 
a ddressed himself. Perhaps we should indicate at t h e outset 
that the summary of Maitland's position as found in The 
37canon Law, pp. 53 f. 
38Ibid., p. 57. 
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History of English Law4° is still the accepted view.41 
What did Henry II propose to do with a clerk who was 
accused of a crime? Maitland revealed that it was possible 
to place two different interpretations upon the famous 
clause of the Constitutions of Clarendon which dealt with 
criminous clerks by offering an alternative to the one which 
held the field at the time that he wrote.42 Before looking 
at the interpretations, we should have the clause before us: 
Clerici retati et accusati de quacunque re, summoniti 
a JUstitia regis veniant in curiam ipsius, responsuri 
ibidem de hoc unde videbitur curiae regis quod ibidem 
sit respondendum; et in curia ecclesiastica, unde vide-
bitur quod ibidem sit respondendum; ita quod Justitia 
regis mittet in curiam sanctae ecclesiae ad vldendum 
qua ratione res ibi tractabitur. Et si clericus convictus 
vel con!essus fuerit, non debet de cetero eum ecclesia 
tueri.4-3 
According to the interpretation of this clause which 
was commonly accepted before Maitland expressed his views, 
crimes for which a cleric might be tried were either temporal 
or ecclesiastical. Murder, robbery, larceny, rape and 
similar offences were temporal while heresy, incontinence, 
disobedience to superiors, breach of ceremonial rules, and 
40(2 vols., 2nd ed.; Cambridge: University press, 1898), 
I, 447 - 4.57. 
41carl Stephenson and F. G. Marcham, eds., Sources of 
English Constitutional History (N• y.: Harper & Brothers, 
1937), P• 74, n. I. 
4 2canon Law, pp. 132 - 147; "canon Law in England," 
EHR, XI (1596), 445 -78, 641 ~ 72. _ 
43william Stubbs, Select Charters, rev. by H. w. c. 
Davis (9th ed.,: Oxford: Clarendon Press, 1913), PP• 164 f. 
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so forth were ecclesiastical. For a temporal offense, a clerk 
must stand trial in the king•s court as an y layman would; 
whereas, for an ecclesiastical offence, he would be tried in 
a church court. The king, however, decided what offenses 
were temporal and which were ecclesiastical. Moreover, he 
demanded the right to send his representatives to view the 
proceedings in the spiritual tribunals. This traditional 
interpretation leaves several questions unanswered. Why 
should Henry be concerned over the activity of the ecclesi-
astical courts if their jurisdiction is purely with violations 
of church law? The last words of this clause sai d that if 
the clergyman is convicted or confesses, the church should 
no longer protect him. Maitland asks, "Has been convicted of 
what? Has confessed what? Some temporal crime it must be.n44 
Maitland presented his rival interpretation. He 
contended that the author of the clause in question was not 
thinking of two classes of offences.45 For purely ecclesias-
tical offences a man would be tried and punished by a spir-
itual court. A clerk who was accused of a serious crime 
should be summoned before the king•s court to answer there 
(respondere) for what he ought to answer for - namely breach 
of the kingts peace. If he confessed or admitted the crime 
of which he was accused, he should be unfrocked by the church 
for breaking the canon law and be punished by the royal 
44canon Law, p. 134. 45rbid. 
officials. It should go without saying that all serious 
crimes were offences in the ey·es of canon law. If the accused 
came and "defended the breach of the king's peace word by 
word" he should, without a trial, be turned over to the 
ecclesiastical court for trial. If the spiritual court con-
victed him, it would unfrock him and turn him over to the 
royal authorities. The presence of the royal officials in 
the ecclesiastical court was to prevent the escape of the 
suspect in case he should be convicted. He would then be re-
turned to the king's court, now no longer a clerk, but a 
layman and should be sentenced and punished.46 
Not only did this explanation seem more reas onable 
and probable to Ma itland in the light of surrounding circum-
stances but he was able to find three contemporary exp ositions 
to substantiate his interpretation.47 After marshalling the 
evidence in support of his contention, Maitland concluded, 
"Testimony that could be put into the other scale I can not 
find."4B Although Maitland was able to present evidence in 
support of his contention, the real strength of his position 
seems to rest primarily upon the force which the logic of 
his argument possesses. As was suggested earlier, Maitland•s 
46Mait1andrs account can be found in three~laces. 
Canon Law, pp. 52 ff.; History of En~lish Law, I, 7 - 457; 
"danoni;aw in England," EHR, XI-r'l89 ) , 44o-= 478, 41 - 672. 
47canon ~~ pp. 136- 39. 
4Bibid., P• 139. 
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unique interpretation has weathered more than half a century 
and yet it still stands untarnished.49 
Now that we have Henryrs scheme clearly in mind, let 
us see how Maitland explained its relationship to the law of 
the Catholic church in the year 1164. It is certain that 
Becket obje cted to the whole arrangement in the name of the 
law of the church. There are two specific points at which 
those who took their stand on the Decretlli~ must dissent. A 
clerk in orders certainly should not be accused befor e a 
temporal court, while the presence of the kingts officers 
in the church court was a direct affront to ecclesiastical 
justice.5° This was not the principal issue, however, in the 
debate between the king and the archbishop. Becket propounded 
a doctrine of doUble punishment in the name of the church 
which had not been "consecrated by the church."51 He contended 
-
that the state should not punish a criminous clerk who had 
already been unfrocked for his crime. This position has not 
been maintained by masters of the canon law and was specif-
ically repudiated by Innocent IIr.52 Henry had no "hope of 
securing the consent of the English bishops to a treatment 
of accused clerks which was unquestionably condemned by 
49"For the best interpretation, see pollock and 
Maitland, I, 447 f." Stephenson and Marcham, eds., Sources 
of English constitutional History, p. 74, n. 4• 
5°History of English Law, I, 454. 
5libid. 52Ibid., P• 455. 
the Decretum!'".53 
In both England and France, the royal courts actively 
and successfully resisted what they considered to be encroach-
ments of the church. The church claimed jurisdiction over 
matters of an ecclesiastical or spiritual nature and over 
causes in which at least some of the litigants were specially 
subject to the ecclesiastical jurisdiction.54 Maitland point-
ed out that in England, particularly from Henry II•s time 
onward, the temporal power by means of "writs of prohibition" 
kept for itself all litigation about advowsons • .55 Neither 
Henry nor Becket was fully aware of the significance of the 
question that was at stake, "for they could not forsee the 
limitless claims over all ecclesiastical preferments that 
were to be made by the popes of a later age.56 Henry•s 
assertion that advowsons were outside the scope of ecclesi-
astical courts was the foundation for all subsequent legis-
lation against "provisors". "The advowson is temporal prop-
erty; the laws of the church and the courts of the church 
can not touch it.n.57 The king•s justices administered royal 
law not canon law when dealing with matters over which the 
church claimed jurisdiction. Therefore, when advowson was 
.53canon Law, p. 147 • 
.5~istory of English ~~ I, 125 • 
.55ncanon Law in England," Collected Papers, III, 76 • 
.56canon Law, p. 63. .57Ibid. 
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successfully assumed by the royal court, it became subject 
to temporal law.58 Glanvill's chapter on advowsons implied 
that the kingts court was successful in enforcing its claims; 
nevertheless, "No concession was made (by the church) to the 
theory on which the claim of the secular authority was 
based. n59 By Bractonr s day a large number of rules had grown 
up around the subject of advowson; indeed Maitland SQggests 
that about no other subj ect does Bracton cite so many 
precedents.6° 
The arrangement whereby the parish priest was insti-
tuted by the bishop, although chosen by the landowner, seems 
to have originated as a compromise between the demand for 
control over the lower clergy by the church and the strong 
sense of possession on the part of the patron, whose ances-
tors had built the church, and so naturally was interested 
in the choice of the priest who would serve his family and 
village.61 "Henry II maintained, Becket controverted, Alex-
ander condemned this principle; but despite papal condem-
nation, it seems to have been steadily upheld by the kingts 
court" which maintained the right of patronage against the 
5Bibid., P• 76. 
59M. Cheney, "Compromise of Avranches," EHR, LVI 
(1941), 190. 
60canon ~~ p. 76. 
61M. Cheney, "compromise of Avranches," EHR, LVI 
(1941), 190. 
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claims of the church courts. 62 Maitland's conclusion upon 
this subject is currently being cited as the "accepted 
view.n63 
By the end of the thirteenth century, the church in 
England, Maitland observed, had been particularly successful 
at two points: 
In the first place, the sentence of excommunication, 
when pronounced by the ecclesiastical courts, was en-
forced by the secular power with mechanical regularity 
and almost as a matter of course. The excommunicate was 
disabled from suing in the temporal courts: the con-
tumacious excommunicate was thrown into gaol. In the 
second place, the canonists had acquired what they 
hardly aspired to elsewhere: namely, an exclusive juris-
diction over testamentary causes and over the distri-
bution of goods intestate. On the other hand, there 
were two points at which the English church had been 
singularly unsuccessful. The privilegium fori was 
confined within unusually narrow bounds, ana-secular 
justice kept a tight hold6 pver all disputes that touched ecclesiastical patronage. ~ 
we have already discussed ecclesiastical patronage but · a 
word should be said about privilegium fori. This te~n refers 
to clerical immunity from secular justice, or as it is more 
commonly called, "benefit of clergy." Although this principle 
was granted in cases of felony, it was, in practice, denied 
in cases of personal action. When the king's justices de-
manded an account of personal or civil actions in .the bishop•s 
court, the bishop, in accordance with canon law, refused to 
6~istory of English Law, I, 125 f. 
63R. R· Darlington, Review of A· L. Poole's From 
Domesday Book to Magna Carta, 1087 - 1216 (Oxford: .'C'IaFendon 
press, i95IT; EHR, LXVII (1952), 564. 
64canon Law, pp. 58 f. 
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yield the information and petitioned the pope for confirm-
ation. The pope acknowledged the request and urged the king 
to yield, but he did not confirm the canons.65 Although 
clerical privilege was loudly proclaimed, the state ignored 
it, and Lyndwood "could hardly bring himself to give them a 
gloss.n66 
we return to the theory of decretals that prevailed 
in the English courts Christian during the later middle ages. 
Were these decretals accepted as statute law as a matter of 
course, or, as was generally assumed by writers of the nine-
teenth century, did the English church exercise the right 
to accept some and reject others? Not only did the nineteenth 
century historians hold emphatically to this assertion but 
for them it was proved and no longer debatable. When Maitland 
began to look for proof of this assumption, there was none 
to be found. 67 The topics that we have discussed above are 
usually understood to serve as proof of this basic assumption. 
The rule that a bastard can not be legitimised by the marriage 
of his parents evolved in and was enforced by the secular 
courts. The laws concerning criminous clerks and advowsons 
were also forced upon the church by secular power although 
the church was required to take notice of them and obey them. 
These instances can not be accepted as proof of the existence 
of a national canon law. Maitland contended that as proof 
65Ibid., P• 61. 66Ibid. 
67Ibid., P• 81. 
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of the existence of a national canon law "we must see an 
ecclesiastical judge, whose hands are free and who has no 
•prohibition• to fear, rejecting a decretal because it in-
fringes the law of the English church, or because that church 
has not •received it.•"68 Further, to be conclusive, this 
proof must come from the period before the break with Rome, 
for to rely upon evidence from a later period is to beg the 
whole question.69 
Maitland could only conclude that the evidence would 
not support that statement which said that the treatment 
which was accorded Roman canon law in the Church of England 
before the break with Rome was substantially the same as 
that accorded to the said law after that event.7° He was not 
content to rest his case on this negative note but proceeded 
to positive arguments in support of his interpretation. 
After this sudden catastrophe the spiritual courts were 
expected,: to enforce, and that without complaint, the "statutes 
of the temporal legislature, acts of parliament."71 Secondly, 
not only must the ecclesiastical courts enforce a new law 
but they must accept a new 
theory about the old law, and it is in substance just 
that theory the truth of which is here in question. 
Henceforth a statutory orthodoxy will compel all judges 
to say that it was only •by their own consent• that 
the people of this realm ever paid any regard . to 
68 
Ibid., p. 84. 
70ibid., P• 90. 
69rbid., p. 89. 
7libid. 
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decretals or other laws proceeding from any tforeign 
prince, potentate, or prelate.• What is more, these 
same statutes will eloquently inculcate a free criticism 
of the old law - nay, a contempt for and a ~ighteous 
indignation against certain portions of it.r2 
As a result of the great change, some laymen became ecclesi-
astical judges. This was not so significant as the fact that 
these new judges would support the new concepts of ecclesi-
astical law which Henry VIII and his parliaments had pro-
pounded. Basic to the decisiveness of the transition was 
the prohibition of the academic study of canon law.73 It 
was intended that the tradition of the fathers should be 
forgotten. There is "evidence in English librari es, in old 
catalogues, in medieval wills, and in university statutes" 
which will prove that young canonists in the mi ddle ages 
were well versed in "foreign literature, in the Decretum 
and Decretals, in the works of Hostiensis and the archdeacon, 
of William Durant and Johannes Andreas.n74 It is not likely 
-
that men who were so well versed in foreign canon law, in 
the absence of an English counterpart, would feel free to 
"criticize, dispute, and deny the first principles of the 
science that they had so laboriously acquired.n75 In the 
absence of positive information of this nature, it can not 
be assumed that these pre-reformation canonists considered 
the three papal law books as "manuals" rather than as "codes 
72Ibid., P• 91. 
74Ibid., p. 98. 
7 3Ibid., P. 92. 
75Ibid. 
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of statutes." It seemed to Maitland, therefore, that there 
was adequate justification for believing that · a new doctrine 
about decretals was introduced into the spiritual courts of 
England· in the reign of Henry VIII.76 
When -Maitland began to work on the subject of canon law 
in England, Bishop Stubbs, having both lectured on it at ox-
ford and compiled a memorandum for the Royal Commission on 
Ecclesiastical courts, was the only authority in the field. 
As we have shown in this chapter, Maitland reversed the 
former opinions on the subject in such a forthright and 
conclusive manner than even Bishop Stubbs himself acknowl-
edged the validity of Maitland•s conclusions.77 All writers 
who have approached this general subject in the last fifty 
years have either begun with or assumed the general conclu-
sions at which Maitland arrived. canon Law in England cre-
ated excitement and even resentment in Anglican circles but 
Maitland's conclusions have held their ground. 
76Ibid., p. 92. 
77William Stubbs, Seventeen Lectures on the Study of 
Medieval and Modern His tory ( 3rd ed.; Oxford: -clare.ndon Press, 
1900), .p.--:D"5. "I would refer my readers for this purpose 
[the criticism and correction of Stubbs' views] to professor 
Maitland's recent work on the Canon Law. I have so great 
respect for his knowledge, critical insight, and fairness, 
that I would gladly submit to any amount of adjustment of 
facts and authorities that he might prescribe to me." 
CHAPTER V 
TOWNSHIP AND BOROUGH 
Maitland was in part directed to the subject of 
Township and Borough through reading the works of French 
and German authors who wrote on the origins of towns in 
their respective areas. His earliest published views ap-
peared in The History of English Law1 and in a review of 
Keutgen•s untersuchungen~~ ursprun~ der deutschen 
Stadtverfassung. 2 Maitland's approach here as elsewhere 
was influenced by the general theme which pervaded all of 
his writings - the history of English law. His e xp anded 
views appeared in both Domesday Book and Beyond3 and in 
the Ford Lectures for 1897 which bore the title of this 
chapter.4 
Many questions have been asked of the documents 
which illuminate this subject. Many, perhaps most, historians 
have sought from the documents the earliest roots of cities 
as we know them today. Historians have been too present-
minded and not enough historically-minded. They have not 
sought the truth for its own sake but have approached the 
evidence from a particular tangent or with a hypothesis 
1 (2 vols.~ 2nd ed.; Cambridge: 
I, 634 - 6~8. 
university Press, 
~HR, XI (1896), 13- 19. 
)(Cambridge: University Press, 1897), PP• 172- 219. 
~ownship and Borough (Cambridge: University Press, 
-105-
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which they were trying to substantiate. Maitland must bear 
his share of guilt in this respect. Partial knowledge, while 
being true in and of itself, may still lead to fals~ impres-
sions. It is at this point, as we shall see, that Maitland's 
c onclusions must be revised. 
Maitland began in good juris t ic style by posing a 
legal problem. "What is it tha t makes a borough a borough?"5 
·-For him this has nothing to do with trade or aggr egates of 
popul ation but is the simple question: Why were some vills 
separated from others and called boroughs?6 By the .fifteenth 
century, the answer has become clear and simple to him. 
"The borough community is corpor ate; the village community 
is not."7 Corporate towns are the result of royal charters. 
The first definite instance of municipal incorporation is 
believed to be a charter granted by Henry VI to the men of 
Hull in 1439. 8 However, Dr. Gross has shown that, in essence, 
incorporation began a century earlier although not spelled out 
in specific, legal terms.9 This can be only a partial answer 
to the question, for we read of burhs in Domesday Book and 
even i n Angl o-Saxon documents. 
5Domesday ~ and Beyond, · p. 173. 
6rbid. 
7Township and Borough, p. 18. 
8rbid. 
-
9charles Gross, Gild Merchant, A Contribution to 
British Municipal History-r2 vois.; Oxford, 1890), I, g) ft. 
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As well-versed as Maitland was in the documents on 
this subject, it was apparent to him that township and bor-
ough were two definite and distinct quantities. Many who have 
followed Maitland in the investigation of the borough do not 
seem to have either seen or accepted the distinction which 
he made. The concept conveyed by the word borough meant 
something almost entirely different in the thirteenth and 
fourteenth centuries from what it meant in the ninth and 
tenth centuries. A distinction must be made between the 
Anglo-Saxon borough which existed in each shire as a place 
of refuge, a local market, and a place where business trans-
actions could be duly witnessed; and the commercial cities 
which emerged at important crossroads, river fords, and 
harbors, in the thirteenth and fourteenth centuries. This 
distinction is partly obscured by the fact that many of the 
latter developed upon the sites of the former, although of 
course the situation did not warrant this in many cases.lO 
There is no question but that Maitland was familiar 
with the results of continental scholarship upon the origin 
of towns and boroughs. In spite of this, however, he rejected 
most of the conceptual suggestions of continental historians 
lO"Many of our greatest cities were but rural manors 
in Williams r•s day, for new discoveries and changing habits 
have necessitated new centres. But all our modern county 
towns and many others can look back over a long history to 
the Saxon past." Doris Mary Stenton, English Society in the 
Early Middle Ages, 1066 - 1307 (London: Whitefriars Pres~ 
Ltd., 1955), p:-!57. 
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as they might apply to England. The reasons for this, so it 
seems, are two in number. In the first place, Maitland is 
dealing priroorily with the Anglo-Saxon borough while con-
tinental writers seem to be referring to later developments 
which accompanied the increase in commercial activity. 
Further, since Maitland could not find sufficient evidence 
to substantiate their conclusions, he repudiated t hem as not 
11 being applicable to England. 
Maitland tells us that for at least a century and a 
half before the Norman Conquest, English law had distinguished 
the borough from the ordinary ~ or vill.12 "The typical 
' 
borough has been (i) the ~~ (ii) the port, and (iii) the 
moot-stow of a shire.nl3 The evidence contributed by the 
Domesday survey revealed to Maitland that in each county 
throughout the larger part of England there was one, and 
in general only one, town which deserved special treatment 
since it was not located on either the Terra Regis or on 
land belonging to any man and hence stood outside the land 
tenure system. 14 
The Anglo-saxon documents used the word burh to 
llprederick William Maitland, "The Origin of the 
Borough," The Collected Papers of Frederick William Mait-
land, ed. oy-H. A· E. Fisher (3-vois.; Cambridge: ----
university Press, 1911), III, 31- 42. 
12History ~ English ~' I, P• 636. 
13Ibid. 
-
14nomesday Book and Beyond, p. 178. 
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describe what later came to be called a borough. we know 
that the Germans used this word to describe fortresses which 
were usually located on hilltops as places of refuge but were 
unoccupied in times of peace. 15 This concept was undoubtedly 
carried to England by the German invaders. A ~ meant only 
a fortified place and carried with it no hint of a thick popu-
lation or for that matter any population at a11. 16 It seems 
evident that many of these fortifications gave their names to 
neighboring villages. This, however, fails to explain the 
two hundred and fifty villages, not to mention hamlets, 
whose names end in burgh, borough, or bury in which there is 
no evidence of either an ancient camp or dense population. 17 
The oldest laws reveal that the palisade or entrenchment 
18 
around a great manta house was a~· 
The Danish invasions brought home with force the 
need for the establishment of strongly fortified towns.l9 
15carl Stephenson, "Anglo-Saxon Borough," Elffi, XLV 
(1930), 202- 3. 
16norigin of the Borough;" Collected Papers, III, 36. 
l7Ibid. 
18nomesday ~ ~ Beyond, P• 183. 
19"Borough or fortress towns were garrisoned as a 
permanent feature of the military scheme, apparently in imi-
tation of Danish usage. In 895 the Danes were defeated by 
the borough forces {burhware) of Chichester. It is clear 
from the Anglo-Saxon Chronicle that in the reign of Alfredts 
successors new boroughs served as military bases for the 
conquest and occupation of the Danelaw, and that the Danes 
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Within a few years burgs were twrought• or ttimberedt 
at Worcester, Ches t er, Hertford, Witham in Essex, 
Bridgnorth, Tamworth, Stafford, warwick, Eddisbury, 
Warbury, R~8orn, Buckingham, Towcester, Maldon, 
Huntington. 
Maitland failed to note the fact, now widely accepted, that 
increasing trade with the accompanying need for secure 
markets and places for the storage of merchantise was also 
a factor in the establishment of fortified towns. 2l In fact 
he specifically repudiated this whole notion as being in-
applicable to the ~legal essence" of the early borough: 
The mere tmarket town' is one of the things that we 
contrast with the borough. For all legal purposes it 
is a village; it has only the constitution of a village, 
but once or twice a week a market is held in it. Then, 
again, the borough as such has no market; the right 
to have a market is a separate tfranchiset, which 
ought to have a charter behind it.22 · . 
Maitland was so taken up with his search for legal arrange-
menta that he saw only that for which he was looking and 
regarded anything else as being unnecessary. Economic 
historians have had little concern, interest, or under-
standing for the legal implications of the origin of the 
borough while Maitland rejected something which seems so 
obviously necessary that it does not require elaborate 
held out in similar centres." William A. Morris, The Con-
stitut ional History of England to 1216 (New York:~e-Mac-
Millan co., 1930), p-:--{7. -- . 
20nomesday Book ~ Beyond, p. 186. 
2lstenton, English Society, p. 158. 
22norigin of the Borough," Collected papers, III, 35. 
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documentation. 
The essence of Maitlandrs theory for the origin of 
the borough can be found in the idea that each shire should 
have its borough and should take its name from the borough. 2 3 
Lady Stenton has elaborated this concept. As the Danelaw 
was reconquered the Danish fortifications at Cambridge, 
Nottingham, Northampton, Huntingdon, Leicester, and Derby 
were made county towns or boroughs for the newly laid-out 
s h ires.24 Outside of Wessex the arrangement of borough and 
shire attained a precision of organization, whereas the 
existence of royal manors made this impossible in Wessex . 25 
The special peace of the king resided not only in the shire 
boroughs but in every place that the king either owned or 
visited occasionally. In noting the presence of a county 
town in each of the newly constituted s h ires, Maitland 
asked, "Have we not here the outcome of a deliberate policy2 
Is not each district to have its stronghold, its place of 
refuge?"26 
Although Maitland denied that the market was a 
significant cause for the creation of the early boroughs, 
he readily admitted that once _boroughs were established, 
23Domesday Book~ Beyond, p. 187. 
~Stenton, English Society, P• 158. 
25Ibid. 
26nThe Origin of the Borough," Collected Papers, 
III, 37. 
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markets, appeared within them. 27 The third function or the 
borough was to serve as the meeting place or the "moot-stow 
or the shire" and perhaps because it was the county's town 
and was located in no hundred it : had a court of its own 
which was equal with the hundred-moots.28 Maitland would 
hasten to add that all three or these characteristics need 
not apply to all boroughs, £or it would be impossible to 
make generalizations which would apply in all instances. 
"Little could be said or Canterbury and Lincoln that would 
be true o£ Birmingham oro£ Brighton."29 It seemed to Mait-
land that in 1086 throughout a wide portion o£ England there 
were no boroughs which were not in some distinct and legal 
sense the chief towns of shires.3° 
Maitland explained the distinction between a township 
and a borough exclusively in terms of defence. We have ex-
amined the premises which led Maitland to conclude that the 
early~ was primarily a fortress. Although many would 
supplement this factor by the impact of the local market 
and trade, none would deny the importance of the factor 
which Maitland has emphasized. It is at just this point that 
Maitland loses his followers and supporters. Since a borough 
27History 2£ English Law, I, 636. 
28Ibid., P• 637. 
29Township and Borough, P• 36. 
30ibid. 
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among other things is a fortress, obviously it must be 
garrisoned and kept in repair. Maitland emphasized what he 
called "the tenurial heterogeneity of the burgesses.n31 other 
historians have generally ref,erred to this as "Maitland's 
garrison theory." 
The fact that we would bring into relief is this, that 
normally the burgesses of the borough do not hold their 
burgages immediately of one and the same lord; they are 
not tpeers of a tenure•; the group that they constitute 
is not a tenurial group. For rather we shall find that, 
though there will be some burgesses holding immediately 
of the king, there will be others whose titles can be 
traced to the king only through the medium of other 
lords. And the mesne lord will often be a very great 
man, some prelate or baron with a widespread honour. 
Within the borough he will, to use the language of 
Domesday Book, •have• and •hold' a small group of 
burgesses, and sometimes they will be reckoned as annexed 
to or as tlying int some manor distant from the town. 
It seems generally .expected that the barons of the 
county should have a few burgages apiece in the county 
town.j2 
What Maitland was trying to tell us was that those who lived 
in a shire should maintain the borough of the shire because 
they reaped the benefits which it had to offer. Thus the 
thaws• or townhouses in Winchester were attached to manors 
in all corners of Hampshire, at Wallop, Clatford, Basingstoke, 
Eversley, Candover, Strathfield, ];[instead and elsewhere. 33 
In terms of Maitland's concept of Domesday Book as princi-
pally a geld book, this implies that the town:·houses were 
obliged to pay their taxes in the places at which "geld" or 
31nomesday ~ and Beyond, P• 178. 
32Ibid., p. 178 f. 33Ibid., p. 180. 
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tax was assessed. These early boroughs were distinct from 
townships because they were neither on the king's land nor 
on land "held" by anyone else. After citing many examples, 
Maitland concluded that this "tenurial heterogeneity'' seemed 
to be common to all those ancient boroughs which were some-
times called county towns.34 In the later mi ddle ages when 
these towns successfully petitioned the king for "liberties" 
they were called royal boroughs or the kingts demesne bor-
oughs.35 
Although Maitland's theory is imaginative, it is now 
generally rejected. The thesis was taken up by Adolphus 
Ballard who systematized it and carried it to its logical 
conclusions.36 This revealed clearly the weakness of the 
whole theory. There is no reason to assume t h at the obliga-
tions wh ich fell upon the landowners of the shire for the 
maintenance of the garrison of the borough "produced the 
borough's tenurial hererogeneity. The composite character of 
the Old Roman cities, Canterbury and Rochester, can be traced 
back at least to the seventh century.n37 Maitland's theory 
that the inhabitants of each county ought to contribute to 
the upkeep of the garrison does not explain the references 
34 8 Ibid., p. l 2. 
36Adolphus Ballard, The Domesday Boroughs (Oxford: 
The Clarendon Press, 1904). 
37stephenson, "Anglo-Saxon Borough," EHR, XLV {1930), 
203. 
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in the Domesday Book to houses "appurtenant" to manors which 
are not situated in the same county as the borough in which 
the houses are located. 3S Although both M:aitland and Ballard 
found a particular significance in the fact that borough 
properties were usually attached to estates in the same 
shire, Stephenson39 and Tait4° suggested that the connection 
was geographical rather than political, since cow1ty lines 
were disregarded whenever the borough lay close to one of 
them. Many borough "haws" do not appear to be attached to 
any manor perhaps b ecause they were owned by lords who had 
no other property in the vicinity.41 If Ma itland's thesis 
be valid: 
vVhy is it impossible to establish a. proportion between 
the number of burgesses furnished by a. manor and the 
extent of that manor, and how is the fact to be explained 
that a. single manor of the church of Ely maintains 
eighty burgesses at Dunswich? Why are there so many 
manors exempt from the burden of maintenance, why are 
there onl~ three which have duties toward the town of 
Chester?4-
These questions simply can not be answered by this thesis. 
38charles E. petit-Dutaillis, Studies and Notes Sup-
plementary to Stubbs• Constitutional History, trans. by w. E. 
Jones (Mancnester: University Press, 1908), p. 81. 
183. 
39stephenson, "Anglo-Saxon Borough," EHR, XLV {1930), 
4°James Tait, "Review of Domesday Book and Beyond," 
EHR, XII (1897), 775. 
41stephenson, "Anglo-Saxon Borough," EHR, XLV {1930), 
42petit-Dutaillis, Supplement to Stubbs, p. 81. 
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Ballard's statement that the attachment of borough "haws" 
to rural estates exactly coincided with, or was necessitated 
by, the new era of fortification43 certainly does not throw 
any helpful light on the subject. The land-books, instead 
of revealing the systematic practice demanded by the theory 
of Maitland and Ballard, show a haphazard arrangement which 
seems quite accidental.44 
Miss Bateson offered a theory which is simpler than 
Maitland's and far more satisfactory.45 She suggested that 
burgenses appurtenant to rural manors were non-resident 
burgesses, who resided in the country but purchased the 
freedom of the town in the hope of doing a profitable trade. 
petit-Dutaillis substantiates this by pointing out that the 
eighty burgesses of Dunwich, appurtenant to a manor of the 
Abbey of Ely, had probably bought their title in order to be 
able to buy herring in the borough market to sell to the 
monks of the Abbey.46 It seems a bit surprising that Maitland 
disregarded his own advice and example on this point. He 
t .old us that one could not understand English law without 
43Ballard, Domesday Boroughs, p. 107. 
44stephenson, "Anglo-saxon Borough," ERR, XLV (1930), 
183. 
45Mary Bateson, ed., Borough Customs, Selden Society 
publications, vola. XVIII and XXI (2 vols.; London: Bernard 
Quaritch, 1903, 1906) • . 
46petit-Dutaillis, Supplement to Stubbs, p. 81. 
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comparing it with its continental counterpart.47 And yet in 
this instance he does not give serious weight to the "ten-
urial heterogeneity" of French and German towns. When similar 
examples could be found in both of the areas which are now 
called France and Germany, there seems to be no reason for 
attributing an absolutely original growth to the English 
towns.48 
There is every reason to accept Maitlandts views on 
the founding of burhs or fortified places in the time of 
Alfred the Great and his successors, but we mus·t reject the 
purely military distinction which he made between the 
"borough" and the township. We are told that when documents 
refer to the market of a borough, reference is made to the 
port, but Maitland suggested that "perhaps from the first 
there mi ght be a port which was not a burh.n49 He was able 
to show us no examples of the latter and evidently no one 
else has been able to discover any. All are agreed on the 
fact tha t towns did not merely assume the title of borough 
but t hat boroughs emerged as the result of a creative act 
on the part of the king.50 Even in the days of t he creation 
of the military burhs the economic factor must h ave played 
47F. w. Ma:i,tland, "Why the History of English Law is 
Not Written," Collected papers, I, 488. 
48petit-Dutaillis, Supplement to Stubbs, p. 81. 
49nomesday Book and Beyond, p. 195. 
5orbid., p. 193. 
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a considerable part. Except for perhaps a few strategic 
points, the king must have chosen a trading place to convert 
into a defensive center. The first thing we should note is 
that the special peace of the king was extended to the 
boroughs. Maitland tells us that this is doubly significant, 
for not only are acts which would be illegal elsewhere 
especially illegal here but acts which would be legal else-
where are illegal here.51 peace is certainly a prime requi-
site for successful commercial activity. 
Lady Stenton has pointed out that the saxon kings 
recognized the economic importance of towns by deliberately 
decentralizing the coining of money in decreeing that every 
borough should be a minting place.52 It is only logical to 
conclude that there would be no need for so many mints unless 
there was need for coinage. In a purely agricultural society 
there is little need for coins. A barter system would prob-
ably be adequate or a royal mint, at most, unless there was 
an "urban" population dependent upon the local market for 
its food supply as well as the other commodities that were 
available. The king was the lord of every borough of any 
size.53 Maitland indicated that the king had decreed that 
none should buy or sell outside of the legally established 
51 . 
roid., p. 185. 
52stenton, English Society, p. 159. 
53rbid., p. 167. 
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borough market. 54one purpose of this was undoubtedly that 
of the system of tithings - to prevent cattle theft. One 
should make his purchases publicly and before witnesses in 
order to escape accusation of larceny. Another value of the 
market for the king was the collection of tolls in which he 
shared. As we have noted earlier, it was customary for 
borough houses to be attached to neighboring manors. A town 
house was highly to be desired, for it gave the holder access 
to the borough market. It was also convenient for the great 
men of the shire to have a town residence for business or 
feudal duty which undoubtedly took them to town several 
times a year. 
Regardless of how scholars may interpret the origin 
of boroughs, most will grant that the legally established 
borough or county town was a royal place. It was created or 
at least maintained as a place of national importance through 
the payment of burh-bot. It is this, so Maitland felt, that 
kept the borough from being absorbed in the "system of land-
ownership and manorial jurisdiction.n55 Maitland's idea that 
the borough, because it was a fortress, became a royal 
center of administration is substantiated by both English 
sources and analogy from contemporary continental institu-
5~ownship and Borough, p. 40. 
55"The Origin of the Borough," Collected papers, 
III, 38 f. 
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tions.56 The Anglo-Saxon borough was a vill; it was a 
hundred by itself.57 The borough court was not founded on 
tenurial or feudal principles and it was the borough court 
which united the burgesses.58 Tait accounts for this as 
"the absence of political' and military feudalism in Anglo-
Saxon England.tt59 The borough becomes "incorporeal" and can 
be let to farm~60 Since the borough was an independent or 
distinct hundred within the shire, the sheriff' collected for 
the king his rents, dues, and the profits of the town court. 61 
Maitland saw a perceptible change begin to transpire 
in the twelfth century as a new town with a capital T began 
to emerge and the old Anglo-Saxon borough started to fade 
away. Some have failed to see this transformation. The dooms 
of Edgar tell us that borough courts were to meet three times 
a year62 while the Leges Henrici state that borough courts 
56stephenson, "Anglo-Saxon Borough," EHR, XLV {1930), 
203 - 4· 
57Maitland, Township and Borough, p. 41; petit-
Dutaillis, Supplement to StubbS; p. 84. 
- ' 
58"The origin of the Borough," Collected Papers, III, 40. 
59James Tait, The Medieval English Borough: Studies 
on i t s origin and Cons~utional History (Manchester: trniver-
STty press, 19JbT, P• 3. . 
6o"The origin of the Borough," Collect~d Papers, III, 40. 
6lstenton, English Society, p. 171; Maitland, 
Domesday Book and Beyond, p. 2o4. 
62nooms of Edgar, III, 5, Sources of English Constitu-
tional History, ed. Carl Stephenson and Freaerick George 
Marcham (New york and London: Harper and Brothers, 1937) p. 19. 
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were to meet but twice a year. 63 The privileges and organ-
ization of some boroughs began to fall outside a national 
64 . 
uniform scheme. Most historians will grant that there is 
a definite relationship between the special peace of the 
king and the borough court. In the twelfth century there was 
a reorganization of the whole criminal system of law in 
England. 65 
In 1130 the burgesses of Lincoln paid two hundred marks 
of silver and four of gold to hold their city of the 
king in chief and thus to avoid dealings with the 
sheriff.. It has been shown even from Domesday Book that 
the king entered into peculiar arrangements with some 
boroughs regarding taxation and military service. 
Municipal liberties and organization were beginning to 
be introduced through special b~rgains, and much 
diversity was to be the result.bb 
The history of the English borough is closely 
connected with the monarchy, for the dominant position of 
the king was responsible for keeping most of the county 
towns directly under royal control. In the twelfth century, 
however, both lay and ecclesiastical nobles, following 
continental examples, began to found new coinmunities.67 
63Leges Henrici Primi, VII, 4, English Historical 
Documents, 1042 - 1189, ed. Davi~ c. Douglas and George w. 
Greenaway, Vol. II of English Historical Documents, ed. David 
c. Douglas (New York: OXford University Press, 1953), p. 459. 
64Morris, Constitutional History, p. 161. 
65"The Origin of the Borough," Collected Papers, III, 34. 
66Morris, Constitutional Hist~ry, P• 161 f. 
67carl Stephenson, "Taxation and Representation," in 
Haskins Anniversary Essays, ed. by c. H. Taylor, (Boston: 
Houghton Mii'flin Co., 1929), p. 305. 
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occasionally the burgesses of a borough created by a magnate 
obtained a charter from the king as well. The borough of 
wells was created by the bishop of Bath and Wells in the 
middle of the twelfth century and King John also granted 
it a charter.68 Lady Stenton suggests that the need for 
money on the part of Kings Richard and John resulted in 
many towns securing by means of new charters freedom to con-
trol their own affairs and collect and pay their own dues.69 
The granting of these new and more liberal charters opened a 
gate that could not be closed so that by the fourteenth cen-
tury there was little similarity, except for the name and 
location, between the towns which then were to be found and 
those before the conquest. Much of the confusion which has 
arisen over the origin and development of the borough could 
have been prevented by refusing to read the ideas of a com-
lex, urban civilization into the records of a more primitive 
age. Although all of his conclusions are not tenable, by and 
large, Maitland has set a standard for the method by which to 
approach and evaluate this early English institution. 
Maitland asks, "Why should the borough have a 
court?"70 The portmoot was an ancient court of justice 
which was to enforce the king's special peace in the bor-
68stenton, English Society, p. 185. 
b9Ibid., p. 173. 
70"The Origin of the Borough," Collected Papers, 
III, 34. 
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ough.71 He rejected the idea tha t it began with the market 
because the market was a franchise separate from the borough 
and therefore had a distinct jurisdiction.72 The borough 
court did not grow out of the village court for "in after 
times the village or township very often had a court of its 
own, a manorial court.n73 Although the lord of the town may 
grant it a charter and hence it is called a borough this is 
distinct from the ancient boroughs - the co~~ty towns.74 
This court (portmoot) was not able to organize the common 
life of the town, because it was a court, not a legislature, 
and as such was bound by the traditions of its origin.75 Its 
only source of income was judicial fines, whose distribution 
was already prescribed and hence it had no legal means, or 
right for that matter, to raise money. The Gild Merchant was 
able to charge initiation fees and , dues and hence had an 
available treasury. In most towns the burgesses were also 
members of the Gild Merchant and the membership came to be 
considered identical in common thought. v'V'e should hasten to 
point out however that Gross has shown conclusively that 
there is no documentary evidence for the existence of a Gild 
Merchant either during the Anglo-Saxon period or for that 
7libid. 
73~.' p. 33. 
72Ibid., p. 35. 
74-Ibid. 
75stenton, English Society, pp. 177-8. 
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matter even in the Domesday Book.76 This was a feature of 
the towns which emerged during and after the twelfth century. 
These same documents indicate that the boroughs possessed 
no political autonomy.77 Thus we have examined what have 
appeared to be two false starts in trying to account for 
communal action. That there was such action is indicated 
from the granting of charters to the towns by the king • . If 
neither the Gild Merchant not the borough court was the 
instigator, what was? As yet no satisfactory answer has been 
given to this question. 
The primary aim of the merchant gild was to further 
the ends of its members and to exclude strangers from either 
competition or memb ership in the gild. We are told that 
these gilds 
••• are pious or charitable brotherhoods, clubs whose 
main business is to brew beer and drink it at the common 
expense; they are not co~porations taking part in the 
government of the town.7b 
The records of the Leicester Gild Merchant are the most 
complete that we have and they indicate that the gild effec-
tively controlled the wool trade which was the dominant 
trading force in the community.79 Although the kingts consent 
196. 
76Gross, Gild Merchant, I, 174 - 191. 
77 Stephenson, "Anglo-Saxon Borough," EHR, XLV (1930) 1 
78Petit-Dutaillis, Supplement to Stubbs, p. 84. 
79stenton, English Society, p. 178. 
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was theoretically necessary before a gild could be estab-
lished, apparently many gilds sprang up which did not worry 
about this technicality. In 1180 Henry II seems to have 
made a special effort to locate these illicit gilds and 
fine them.8° Although Maitland did not enter into any con-
troversy in his brief survey of the merchant gild,81 he 
did express his views in his review of Grossrs Gild Merchant.82 
Let us now return to the question with which we 
began this chapter - "What is it that makes a borough a 
borough?"83 The question itself implies t hat there are 
places called boroughs that Maitland would exclude from 
his definition. If men engaged in trade and handicraft 
settled around a market-place and paid money-rents to a 
lord they were called burgesses, even though the place was 
not a county-town. There were very few cases before the 
Norman conquest in which a village entirely in the hands 
of one landlord other than the king became a borough. In 
80Ibid., p. 181. "As to the part played by the Gild 
Merchant, ~Tait takes a middle position between Gross and 
Pr ofessor Stephenson. Whilst agreeing with the latter as to 
its significance in reflecting the economic progress of the 
English towns after 1066, he differs from him in carrying back 
its origin into the Anglo-Saxon period, and ma i ntains that its 
i mportance lay in the organization which made possible common 
action, and a common spirit, in towns that had not yet attained 
municipal responsibilities." Helen M cam, Review of Taitrs 
Medieval English Borough," EHR, LII (1937), 305. 
81History of English Law, I, 664-68. 
82"The Origin of the Borough," Collected Papers, II, 
223-231. 
83 6 Supra, P• 10 • 
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these few cases the reason for the change may have been 
that the king as a special favor imposed his burhgrith 
upon the town thereby augmenting the revenue of its lord.84 
Maitland was willing to concede that in wessex 
there may have been towns which had secured the name and 
peace of a royal burg during the time of the struggle with 
the Danes even though they lacked the tenurial heterogeneity 
which is the common mark of a borough. We noted earlier 
that the house of the king under very early law would en-
title a place to take the title of borough because it had 
the special peace of the king. The name would persist long 
after the king actually ceased to stay there and there was 
no real difference between it and other man ors or vill a g es 
of which the king was the immediate lord.85 
The climax of Maitland's classification of boroughs 
prior to the Conquest is the ancient borough which is the 
only g enuine borough. As we have noted,these ~ county-towns 
began as burhs or fortresses founded by act or charter of 
the king as a stronghold for the shire in which it was lo-
cated. They were royal boroughs, for the burgesses had no 
superior other than the king and his was the peace wh ich 
prevailed within its walls and his were the profits of the 
court and the market. The king was not necessarily the land-
84nomesday Book and Beyond, p. 214. 
85rbid., p. 216. 
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lord of all the burgesses. Towns might have markets and 
even a market court but only a borough had a royal court 
equivalent to that of the hundred with representation in 
the shire-moot. 
Maitland's distinction between borough and Town 
was a good beginning in the effort to systematize our 
knowledge of the Anglo-Saxon borough. He tells us plainly 
that even as early as the time in which the Domesday Book 
was being compiled the attributes of the ancient borough 
of which we have been speaking had either already disappeared 
or were in the process of going out of existence. 86 This 
distinction has been challenged87 and the challenge has 
been refuted.88 Although much investigation has been made 
upon this subject and refinements have been made,89 the 
basic premise remains valid. 
we have seen three major concepts contributed by 
Maitland to our knowledge of the borough: the origin of 
the borough, its "tenurial heterogeneity" and the distinct-
ion between borough and town. There are many minor points 
on which Maitland commented in passing; some have been 
maintained and others have slipped away. Most serious 
writers on these points begin with Maitland's position 
86Ib1d., PP• 216-17. 
87carl Stephenson, Borough and Town (Cambridge, 
Mass., 1933). 
88Tait, Medieval English Borough. 
89Bateson, Borough customs. 
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as a point of departure. His view of the origin of the 
borough as a stronghold for the shire has been modified 
by noting that the stronghold was usually built at a place 
of trade or a logical site for a market. The concept of the 
shire being divided for the support or garrisoning of the 
borough is now held by no one. His recognition of the dis-
tinctiveness of the Anglo-Saxon or ancient borough is still 
maintained, although many of his related views on the 
character of this institution have been refined. Maitland 
himself has suggested an appropriate conclusion to a 
study of the borough: 
The one strong hint that is given to us by Domesday 
Book and later documents is that our generalities 
should be few and that, were this pos~~ble, each 
borough should be separately studied.~ 
90nomesday Book~ Beyond, P• 197. 
CHAPTER VI 
ORIGIN OF THE VILLAGE 
It seems almost inevitable that the very nature of 
Maitland's studies should cause him to be drawn into the 
vortex of the conflict which arose among historians con-
cerning the nature and the origin of the English village 
community. It is to be regretted that historians have fallen 
into the weakness, if not error, of seeking for a single 
origin of this important institution. Maitland has ranged 
himself on the side of those "Germanists" who, like Stubbs, 
find the key to the development of this important English 
institution in the evolution of Anglo-Saxon society. 
Seebohm has gone to another extreme in his "Romanist" empha-
sis on -the primacy of the facts prior to the Anglo-Saxon 
invasions. 1 As the complexity of these early ages becomes 
more apparent to us, the concept of multiple causation seems 
more judicious than relying almost entirely on any single 
factor. The eclectic method of Vinogradoff seems to be the 
only approach which is capable of leading to a real solution.2 
Maitland began by telling us that by the time of 
the Norman Conquest, England was already divided into 
1Frederick Seebohm, The English Village Community 
(Cambridge: University Press;-192 ). 
2sir Paul Vinogradoff, The Growth of the Manor (2nd. 
ed.; New York: Burt Franklin, Lg!l, 5th impression, 1951). 
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vills.3 The division of England into counties, hundreds or 
wapentakes and vills revealed the geographical basis of the 
Domesday survey.4 While the Domesday Book is arranged in 
part on a geographical b&sis, it also contains feudal or 
proprietary elements according to Ma itland. He a dds that 
while it deals with the counties separately, within each 
county lands are arranged under the names of the tenants in 
chief who hold them.5 When Domesday mentions a place, Mait-
land assumed it to be a vill although at the same time it 
might be a manor. 6 Speaking generally such a place would 
later be called a vill and in modern times a civil parish.7 
Maitland concluded that in Southern England, the parish 
normally coincided with the vill whereas in Northern England 
the parish was larger and included several villages or town-
ships.8 By the Elizabethan Poor Law the state assumed a 
function which had previously been carried out by the church 
and hence adopted the geographical division of the church. 
3Frederick William Maitland and Sir Frederick Pollock, 
The History of. English Law before the Time of Edward I, (2 
vols., 2rid ea7; Cambridge: UniverSity press; 1895), T, 560. 
4Frederick William Maitland, Domesday Book and Beyond: 
Three Essays in the Early History of England (Tiambr!Uge: 
university Press; Boston: Little,~rown and Company, 1897), 
P• 10. 
5Ibid. 
7rbid. 
6 ' 
Ibid., p. 12. 
8History of English Law, I, 560 f. 
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Two problems occurred to Maitland as he studied the 
geographical arrangement of the vills of Domesday Book. Land 
i s spoken of as a movable thing; it can be moved from one 
v ill or hundred and caused to lie in another.9 Therefore one 
can not be certain that certain hides or acres really and 
physically lie in the place in which they are said to lie. 
This may cause the omission of the names of small vills in 
certain cases.lO A second cause of difficulty is the fact 
that in "comparatively modern times, from the twelfth century 
onward," two or three contingent villages often have the 
same name and can be distinguished only by their surnames. 11 
Where two neighboring modern villages have the same name, 
Domesday does not treat them as two. 12 It is obvious that 
many of these names imply a gre a t ecclesiastical organization 
while others are the family names of families which arose in 
England either immediately following the Norman Conquest or 
at an even later date. 1 3 In some cases it seems almost 
possible to see the process of fission or subdivision at 
work. In some cases it may not be unreasonable to assume 
that towns always had compound or double names. Maitland 
9nomesday Book and 
10Ibid., p. 13. 
Beyond, p. 10. 
11Ihid., p. 14. 
12Frederick William Maitland, "The Surnames of English 
Villages," The Collected Papers of Frederick William Maitland, 
ed. by H. A:-L. Fisher, (3 vols.;-cambridge: University press, 
1911), II, 91. 
13rbid., p. 90. 
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concluded that the township or vill of very ancient times 
was much larger than that of the middle ages or the more 
modern civil parish. 14 The ancient vill. therefore, may have 
approximated the size of a hundred. Maitland pointed out 
that there may have existed not only "nucleated villagesnl5 
.. 
composed of one cluster of houses but also "discrete vills" 
composed of scattered fragments. 16 Each of these scattered 
clusters of houses often had a name of its own and yet only 
one gave its name to the whole vill. Besides the villa there 
were hamlets which seemed always to lie within a vill and 
refer merely to a geographical area rather than to the 
people who might live within it. 17 
we should not assume a uniformity for English villa. 
Distinctions are apparent in point of time as well as in_ 
geographical position. A description of a t h irteenth century 
vill should not be applied to the eleventh century. F'eudalism 
will have made certain distinctions necessary. Maitland noted 
that there are differences between the eastern shires of Eng-
land and those of the west. The density of population decreases 
as one moves from east to west. 18 This . imp.lies more populous 
l4Ibid., P• 93. 
15nomesday Book and Beyond, p. 15. 
l6Historx ~English Law, I, 561 f. 
17rbid., p. 562. 
l8Domesday Book ~ Beyond, P• 20. 
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villa and hence a higher value on land in the east than in 
the west. In western counties there wer e at the time of the 
Domesday survey many vills whose entire land was held by one 
tenant in chief while the opposite was true of the eastern 
counties. 19 
The Domesday Book made a distinction between the 
manerium and the villa even in cases where t he two may have 
coincided. 20 Maitland has given a detailed account of the 
Cambridgeshire hundred of Wetherly which at the time of the 
Domesday survey contained twelve "true villages.n21 There 
were sokemen who were not under seignorial justice • 
• • • we should go far astray if we imposed upon these 
Cambridgeshire villages that neat manorial system which 
we see at its neatest a nd strongest in the abbatical 
cartularies. The villages do not become manors. The 
manors are small. The manors are intermixed in the open 
fields. There are often freeholders in the village who 
are not the tenants of any lord who has a manor there. 
A villein of one lord will be the freeholder of another. 
The •manorial system• has been forced upon the villages, 
but it fits them badly.22 
Maitland went on to tell us t hat the historian must 
recognize the existence of the free, lordless village as one 
of the normal phenomena of the time of the Norman Conquest.23 
Some effort must be made to account for this. These free 
villag es e xisted just as normally as did those which were 
l 9Ibid., p. 22. 20Ibid., P• 129. 
21
rbid., PP• 131 - 36. 
22Ibid., p. 136. 23Ibid., P• 141. 
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completely subject to a lord. There is every reason to 
believe that the same basic agricultural practices prevailed 
contemporaneously in both types of villages. The open field 
system, co-aration and the eight oxen plough team were in 
common usage.24 It seems apparent from the Domesday Book 
that the existence of free villages or towns was not contem-
plated by the Norman rulers. The Domesday commissioners 
required the testimony of the priest, the reeve and six 
villani of every vill. Between the time of Edward the Con-
fessor and the Domesday inquest the sokemen of Orwell had 
been suppressed to the status of villani. 25 The Normans 
seemed to be consolidating their manors and creating demesne 
land where none existed before, trying to make every vill 
a manor. By the thirteenth century the foreigners had done 
their work so completely that little trace remained of what 
had been swept away. 26 
Maitland would not allow the free villages much 
organization in the age of Edward the Confessor. It is doubt-
ful if they had a court and it is questionable whether or not 
they even had a head-man, reeve, or elder.27 The area of its 
jurisdiction was probably what later centuries designated as 
village by-laws: regulation of the arable land, woods, meadow 
24professor w. o. Ault questions the universality of 
the eight oxen plough team. 
25nomesday Book and Beyond, PP• 129, 149• 
26Ibid., p. 149. 27Ibid. 
- -
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and waste. 28 We are warned against the temptation to draw 
inferences about free villages from villages of the thirteenth 
century which are no longer free.29 Maitlan d followed Stubbs 
in holding that the earliest village communities had no 
jurisdiction, and any contentious proceedings were carried 
directly to the hundred court.3° Maitland further contended 
that we "underrate the automatism of ancient agriculture and 
of ancient government. n31 Onc.e the agricultural system went 
into operation it did not need to be enforced or reorganized. 
Each must simply do his share or starve and this was pressure 
enough without any more formal arrangement. Maitland in his 
reaction to the reading of thirteenth century organization 
back into an earlier period seems to have gone to the oppO-
site extreme of oversimplification. Lack of specific refer-
ence forces us all to argue from inference on this point,32 
but certainly there must have been some understanding among 
the householders of these vills regarding agricultural and 
communal arrangements regardless of how simple or informal 
they may have been. 
28rbid. 
29Frederick William Maitland, Township and Borough 
(Cambridge: University press, 1898), p. 24• 
30william Stubbs, The constitutional History of 
England (3 vols.; Oxford: ~the Clarendon press, 192g, 
4th ed.), I, sec. 13. 
31Township and Borough, p. 25. 
32warren o. Ault, "Some Early Village By-Laws," 
EHR, XLV (1930), 208. 
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A question basic to the topic of this chapter seeks 
to determine whether the early history of England began with 
a population of independent free men or with a population of 
dependent serfs. Those who hold the latter view33 would 
t r ace the English manor back to the Roman villa and would 
think of England as being cultivated by men who were either 
slaves or serfs bound to the soil. Those who hold the former 
position34 would postulate the existence of a large number 
of free men who tilled their own soil a nd who bore arms in 
the national host or fyrd. Maitland mentions a variant of 
this last doctrine which would place the "ownership of the 
soil or of large tracts of the soil, not in these free 
peasants taken as individuals, but in free village conununi-
ties.n35 
The theory that would derive the English manor from 
the Roman villa must account for the evidence presented by 
Domesday Book concerning the most populous section of England 
at the time of the Norman Conquest, the Northern and East-
ern counties. In this area there were many men who were 
free but were subject with their land to various degrees 
and modes of seignorial power.36 In village after village 
33seebohm, Coote. 
3~Kemble, Maurer, Freeman, Stubbs, Gneist. 
35nomesday Book and Beyond, pp. 221 - 22. 
36Ibid., P• 339. 
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there were no manors at all.37 One must not say that a 
Roman villa never came into the hands of an Anglo-Saxon 
chieftain and was maintained by him, but that this was not 
a common occurrence can be argued from the survivals of the 
English language and the names of English villages. If the 
bulk of this English population had remained Celtic after 
the Anglo-Saxon invasions, the conquerors would most certainly 
have assimilated some of the celtic words and yet we are told 
that fewer than twn words can be positively traced to Celtic 
origin.38 It does not seem likely that the conquering bands 
of Anglo-Saxons would suddenly settle down as the dependent 
serfs of their chieftains in spite of the fact that histori-
ans today tend to give a much more prominent place to the 
chieftains of the Anglo-Saxon society than historians of the 
last century were wont to do. 
For Maitland then, England was composed of a large 
class of free peasant proprietors who tilled their own soil.39 
Feudalism was the normal process by which the manorial organ-
ization became substituted for peasant proprietorship. 
Maitland would interpret this transition hat as a retrogres-
sion but as a process of normal and healthy growth. The 
processes of civilization are often harsh and cruel but they 
make possible -
37rbid. 38rbid., P• 222, n. 1. 
39rbid., p. 223. 
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••• the separation of employments, the division of 
labour, the possibility of national defence, the 
possibility of art, science, literature and learned 
leisu48; the cathedral, the scriptorium, the library 
• • • 
One of the dirficulties which arises, according to 
Maitland, if one tries to picture free village communities 
upon English soil, lies in the fact that in times of which 
we have records the vill or township {words used synomy-
mously) had no court, as such.41 Medieval Latin is a more 
precise language than our English and it makes a distinction 
between the villa and the villata, between the town and the 
township, between the geographical area and the body of in-
habitants.42 This distinction may not always have been main-
tained but it usually was. 
If a crime takes place in the villa of Trumpington, 
the villata of Trumpington ougnt to apprehend the 
criminal, and may get into trouble if it fails to 
perform this duty.43 
Although the vill itself may not have had a court of its 
own, the vill may have been a manor and the manor will have 
had a court. Although there was no legal connection between 
a vill and a manor they may, in fact, have been coterminous. 
The frequency of this coincidence seemed to Maitland to 
increase as he turned to earlier periods. He accounted for 
4°Ibid. 
41 nsu.rnames of English Villages," Collected Papers, 
II, 84,.. 
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this by suggesting that it was possible to create manors 
after vills had become a governmental district not to be 
altered except by the central government.44 Since the hundred 
was the lowest judicial unit, a village community without a 
court was hardly worthy of the name. Maitland's whole pur-
pose in this discussion seems to h ave been to raise a pro-
test against the abuse of arguments from survivals concern-
ing village communities. He contended tha t in too many cases, 
we are asked to infer without sufficient investigation that 
some group o;f facts wh ich seem out of harmony with their 
modern surroundings, are and must be ancient and primitive.45 
The evidence from pre-feudal times seemed to show that the 
vill or township was an agricultural cornnunity but not a 
juridical community and therefore Maitland doubted whether 
the township was ever a free village community.46 
we have seen that Maitland believed in villages 
without a single lord although the free villagers may have 
commended themselves and their lands to different lords. one 
can believe in free villages without accepting free village 
coramunities as Maitland has defined these terms and as we 
have alr eady noted in this chapter. Lawyer that he was, 
44rbid., p. 86. 
45Frederick William Maitland, "The Survival of Archa-
ic Communities," Collected Papers, II, -314. 
46nsurn~es of English Villages," Collected Papers, 
rr, 87. 
Maitland had to consider the theories or doctrines which 
would warrant an England with free landowning communities. 
One widely held theory would attribute land ownership to 
communities before it belonged to individuals. Maitland 
insisted that the only merit which this doctrine possessed 
was its "vague elasticity."47 This theory contrasted commu-
nities with individuals and yet was afraid to say bluntly 
that land was owned by corporations before it was owned by 
men. As a concep t of modern law this doctrine fills a valu-
able position, but in the history of law it is not likely 
that land would be attributed to fictitious persons before 
it was attributed to real men. Historically, Maitland would 
put his support behind the concept of co-ownership which is 
based upon individuals rather than upon fictitious persons 
or corporations.48 Modern capitalism has forced sharp legal 
distinctions upon us but it seems probable that the sharp-
ness of these distinctions decreases as we retreat into the 
past. Therefore, if we attribute the ownership of land to 
communities, Maitland pointed out that it should not be 
attributed to corporations for we should be aware of the 
fact that co-ownership can not be sharply contrasted with 
ownership by individuals.49 
In discussing land as belonging to communities before 
47nomesday Book ~ Beyond, p. 341. 
48rbid. 49rbid., p. 342. 
- -
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it belonged to individuals, Maitland raised the question of 
whether we are talking about ownership or governmental power. 
The sovereign of Great Britain, he told us, does not own all 
the land in spite of the dogma that all land is held of the 
king, nor is eminent domain in the United States "ownership 
nor any mode of ownership.n50 Governmental power permits the 
imposition of all kinds of governmental restrictions on the 
use an owner may make of his land. As far back as Maitland 
could see, "the German village had a solid core of individ-
ualism."5l Although woods and meadows may have been used 
communally, rights to their use "ran with" the house and 
arable strips of the individual. As we have seen previously' 
Maitland held that it was only the economic affairs of the 
village landowners which made the vill a unit before the 
central government began to use the township as a unit for 
law enforcement and the collection of taxes. 
The statute books of the fourteenth century seem in 
some places to assume that every vill will have i ts lord.52 
There is much evidence cited by Maitland to indicate a 
common belief that "normally vill and manor are but two 
names fo r one thing: the villa of public law is the manerium 
of property law.n53 When the vill and manor coincided the 
SOibid. Slibid., P• 348. 
52History of English Law, II, 606, n. 3. 
53Ibid., PP• 605 f. 
vill gained a governing body, a representative assembly 
which met periodically. Those who attended the manorial 
court represented the township which could be seen giving 
evidence and judgments, making presentments and by-laws. In 
such cases the lord•s court served a dual function as mano-
rial court and town-moot. By the thirteenth century the 
terms manor and vill were not equivalent, for each was 
constituted on different principles. Superficially it might 
be said that the vill was a public unit for police and fiscal 
purposes while the manor was a unit of private law consti-
tuting a "complex of proprietary rights and mutual obliga-
tions which bind lord to tenants and tenants to lord.n54 
Manorial rolls reveal cases in which there was more than 
one vill in a manor and others in which more than one manor 
was to be found in a vill. 
The problem of the regulation of the internal 
affairs of the non-manorial vill still remains. As we have 
noted, the vill had no court of its own nor so far as 
Maitland could determine any other non-feudal intermanorial 
organization. He refused to project one as a necessary expe-
dient for the execution of the minimal demands that were 
placed upon the village. Rather, he suggested a permanent 
arrangement made once for all whereby the communal burdens 
of the township became "real'' burdens. 55 
55Ibid., PP• 610 f. 
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••• one manor owes an aliquot share of all imposts 
exacted from the vill, another manor another share. 
The duty of sending representatives to the courts has 
been permanently apportioned. To represent Dodford in 
Buckinghamshire one lord supplies three men, another 
the fourth man and the reeve.5b 
By the thirteenth century, the township had certain 
duties which can be clearly discerned. Maitland listed these 
in his History of English Law.57 It ought to attend the 
sheriffts tourn, the coroner's inquest, the court held by 
the justices in eyre and the hundred and county courts. rt 
was responsible for seeing that all of its members who ought 
to be in frankpledge were in frankpledge. It must raise the 
hue and cry in case of cattle theft, must arrest known or 
suspected criminals, and must be responsible for guarding 
prisoners committed to it. These duties could generally be 
included within the scope of either police functions or the 
collection of revenues. The township must contribute to the 
fines and amercements levied upon the county and hundred as 
well as paying those which were assessed directly upon the 
township itself. Maitland has told us that most of these 
liabilities can be traced back into the reign of Henry II.58 
Now that we have seen the principal ideas which 
Maitland held concerning the origin and the nature of the vill 
57Ibid., P• 611. 
58The remainder of this paragraph is a paraphrase of 
Maitland's list. I, 564- 7. 
59Ibid., P• 565. 
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or township an effort must be made to give perspective to 
his conclusions. As we saw in the introduction to this chap-
ter , there are two distinct points of view concerning the 
origin of the vill. These may be described generally as the 
"Romanist" and the "Germanis t" inte.rpreta tions. These two 
positions were reconciled in a satisfactory manner by such 
historians as Savigny, Eichorn and Palgrave although it 
must be recognized that the information available to them 
was somewhat limited • .59 Toward the latter part of the nine-
teenth century these interpretations diverged into antago-
nistic positions • . Vinogradoff tells us that not only was 
there a resurgence of scholarly interest and investigation 
in the period of the origins of the village but that there 
also developed a keen competition between F1rench and German 
scholarship (with the British generally taking the side of 
the Germans) in which the . historians took up the position of 
their national predilection and followed their bias back 
into ancient times.60 Perhaps it took a Russian scholar with 
no emotional ties to either side to observe that the politi-
cal feelings of the age following the Franco-prussian War 
permeated even historical scholarship. At least one scholar 
who might have been limited by patriotic ties has risen above 
.59sir paul Vinogradoff, Villainage in England: 
in English Medieval History (Oxford: University Press, 
p. !6. 
6oibid. 
Essays 
1592), 
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such prejudices to agree with the general tenor or Vinogra-
doffts conclusion- petit-Dutaillis.61 
In addition to this element of nationalistic bias, 
there seems to be another factor which has some relevance in 
determining the general tenor of the opinion held by scholars 
of the period under consideration. Is it merely coincidence 
that Kemble, Maurer, Freeman, Stubbs, Gneist and Maitland 
all find that the "Germanist" interpretation .comes closest 
to satisfying the facts? These scholars were concerned 
primarily with constitutional, legal, or political develop-
ments and therefore approached their source s with a certain 
set of questions which dealt primarily with formal institu-
tional arrangements and the principles which un derlay them. 
On the other hand Seeborun, Coote, and Vinogradoff were 
concerned more particularly with economic and social organ-
ization and developments. They a pproached essentially the 
same sources with a different set of questions from t h ose 
of the other group and were able to find more validity in 
the "Romanist" interpretation. While Vinogradoff was able to 
do a relatively satisfactory job of reconciling these diver-
gent positions, he did find some validity in the Romanist 
position. Although no attempt will be made here to substan-
tiate this hypothesis, it is suggested as a topic worthy of 
further consideration. 
61 Charles Edward petit-Dutaillis, Studies and Notes 
Supplementary to Stubbs' Constitutional History, tran. w. E. 
Jones (Manchester: University Press, 1905), pp. 10- 2b. 
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The English historian tended generally to be in 
the camp o:f the "Germanists" following the example of Stubbs. 
It was apparently in revolt against the preponderance o:f 
this interpretation that Seebohm was inspired to write The 
English Village Community. This work proved to be a direct 
challenge wluch could not be ignored because of the skill 
of the author and the freshness of his ideas. Maitland's 
discussion of the village community which we have examined 
above was intended as an answer to seebohm.62 Although 
seebohm•s theory, taken as a whole, has generally been re-
jected, it did cause the "Germanists" to rethink their 
position and make some concessions. Although Maitland's work 
d.estroyed part and undermined other portions o:f Seebohm• s 
case~ Maitland did adopt seebohm•s method of working back 
from the known to the unknown. In Domesday Book and Beyond, 
Maitland tried to decipher as much as he could concerning 
England before the Norman Conquest :from the documents o:f the 
Domesday inquest. This is a dangerous method when not used 
skill:fully and leads to many questionable conclusions even 
in the hands of such a judicious scholar as Maitland. Although 
this book is stimulating and imaginative, it is the lea&t 
satisfactory of all the principal works which Maitland wrote. 
62"That in some sort I h ave been endeavouring to 
answer Mr. Seebohm, I can not conceal from myself or from 
others. A hearty admiration of his English Village Community 
is one main source of this book." Domesday Book and Beyond, 
pp. v :r. ---
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Maitland expressed the hope63 that Vinogradoff would 
pub l i sh a sequel to Villainage in England which would settle 
the i ssues in dispute on t his general quest on. Maitland 
lived to see his wi sh gratified64 although we c an not be 
certain whether or not he accepted the result, for Vino-
gradoffts conclusions. did -not completely substant iate his 
own. Maitland's faith in Vinogradoff was well placed, how-
ever , for Vinogradoff•s conclusions are generally accepted 
as the preferred position today.65 
Vinogradoff refused to begin his history of the land-
holding arrangements of England with the Anglo-Saxon invasions 
nor even with the Roman occupation for that matter, but he 
traced the roots to t he time of the pre-Roman Celts. He did . 
not accept Seebohm•s one-sided ideas of a complete and 
unique organization of the Roman villa although he gives 
Seebohm credit for indicating the "points of simil arity and 
of contact between the British and the continental develop-
ment on the one hand, and English institutions and the ir 
Roman ante cedents on t he other.n66 According to Vinogradoff 
the village comraunity and the open field system were of 
63rbid. 
64vinogradoff, The Growth~~ Manor. 
65carl Stephenson, "The Problem of the Cormnon Man 
in Early Medieval Europe," AHR, LI (1946), 430. Although 
stephenson himself does not agree with Vinogradoff, he 
acknowledges tha t Vinogradoff is accepted b y most recent 
scholars, including F . M. Stenton. 
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ancient origin and were maintained through invasions and 
catastrophes because they were humble in nature and were 
readily adapted to the plans of conquerors without causing 
them any concern or inconvenience. The pattern of great 
landed estates was set in the Roman period although the 
manor , as such, did not become conwon until the Anglo-Saxon 
invaders established a military aristocracy which began 
to exercise economic and political dominance over the 
remainder of the freemen. Even Maitland acknowledged the 
change which t ook place when the powerful Norman feudal 
barons replaced the Anglo-saxon aristocracy following the 
invasion of 1066. With the dominance of the manorial system, 
the small free landowner was reduced, as we saw in the 
case of orwell, to the status of villeins. 
Since the time of Stubbs, Seebohm, Maitland and 
Vinogradoff a great deal of talent and energy has been 
spent on exploring and trying to dec i pher the Anglo-Saxon 
period of English History. It would probably be true to say 
that today more is known about the Anglo-Saxon period than is 
known of the"succeeding feudal order."67 It is at least certain 
that peasant life in the thirteenth and fourteenth centuries is 
not described today with the "happy assurance that it was a 
67Frank M. Stanton. The First Century of English 
Feudalism 1066 - 1166 (Oxfora:- at the Clarendon Press, 
1932), P• 5. 
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generation ago."68 Increased research has necessitated the 
abandoning of the "normal manorial village" or at least it 
has been confined to a specific habitat. Maitland had sug-
gested that distinctions existed between the villages in 
different parts of England. This suggestion has been elabor-
ated and substantiated through the study of geology and bot-
any as well as through historical research. What is today 
some of the best farmland in England was not even used in 
the Roman period. The heavy clay soil of the midlands were 
probably heavily timbered when the Anglo-Saxon invasions 
began. 69 This type of land could not be used until an open 
field type of cultivation was adopted, probably in the 
seventh century.7° 
The origin of the village has been a prime concern 
of those who have examined the period of the Roman occupation 
as well as those who examined that which followed the Anglo-
Saxon invasions. Both groups find that their conclusions 
are in agreement to a large degree. It has been pointed out 
that even at the height of the Roman occupation of Britain, 
the majority of the inhabitants were country folk living 
68Nellie Neilson, "England~" The Cambridge Economic 
History of Europe From the Decline . of~e Roman Empire, eds. 
J• H. Clapham and E!Ieen Power, (Camor!Qge: University Press, 
1941), I, 438. 
69F. M. stanton, Anglo-Saxon England (Oxford: at the 
Clarendon Press, 1955), p. 2B2. 
70ibid. 
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either in villages or on isolated farms.71 There is little 
doubt that the villages were very primitive in origin.7 2 
The approximate date of the origin and even the nature of 
the villages must vary in different areas of the country. rt 
would inevitably lead to error to try to impress our modern 
concepts of the medieval manor on the land-holding arrange-
ments of Roman Britain. Air photography has contributed much 
in recent years to our knowledge of the size and shape of 
the fields which have been cultivated in earlier eras. Colling-
wood and Myres have pointed out that the Roman villas and 
villages do not exist in the same areas.73 The villa was an 
isolated farmhouse standing on its own land which was not in 
a village. Those that have been excavated reflect Roman 
culture in their architecture and furni shings. The village, 
on the other hand, was a group of one-room huts clustered 
aimlessly within a ditch or fence. The village was self-
containing in the sense that the agricultural tracts were 
divided among the villagers and no one else.74 The fields of 
the Roman villages were small, seldom more than an acre in 
71R. G. Collingwood and J. N. L. Myres, Roman Britain 
and the English Settlements (Oxford: at the Claren don Press, 
rmST;-p . zoa. 
72Neilson, 11England," Cambridge Economic History, I, 
438. "Groups of houses built close together in •nucleated• 
form, as Mai tland calls it, were long ago established at 
places convenient for intercourse, or sometimes slightly off 
the ancient roadways in order to avoid the invasions of 
earlier days.n 
73Roman Br itain, pp. 209 - 213. 
74rbid., p. 210. 
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si ze. The Anglo-Saxons, on the other hand, used an open two 
or th~ee field system. Air-photography has presented con-
clusive evidence for these two types of agricultural systems 
and the above explanation seems to be the most satisfactory. 
It is almost impossible to trace the assessment of 
land in an English village from the Domesday survey of the 
eleventh century b~;ickwards to the eighth or seventh centur-
ies. Wherever glimpses can be caught, however, it appears 
that hides were dealt with in units of round numbers such as 
multiples of five or ten.75 Although large numbers of iso-
lated farms undoubtedly existed in England in the eighth and 
ninth centuries, it was the village which formed the basis 
for social organization.76 By the time of the Norman Conquest 
in the eleve~th _ century, a village community, especially in the 
midlands, "consisted of a body of men of various degrees 
of personal freedom, cultivating , by cooperative industry, 
open-fields which chiefly belonged to a lord.n77 
We must return to Maitland's admonition to exercise 
extreme caution in the study of the Anglo-Saxon vill because 
of the constant danger of reading what is understood of the 
75stenton, Anglo-saxon England, p. 284. 
76Ibid., p. 283. 
77Richard Howlett, "Village communities, " Palgravets 
Dictionary of Political Economy, ed. by Henry Hi ggs (3 vola.; 
London: MacMillan and Co., Lliiiited, 1926), III, 622. 
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t owns hip o f .the thirteenth and fourteenth centuries back into 
this earlier period.78 At the time of the Norman Conquest, 
villages and farms varied widely from one part of England to 
another. One can not generalize from the state of Norfolk to 
that of Yorkshire or even from Kent to sussex without making 
serious mistakes.79 Maitland's distinction between "discrete 
vills" and "nucleated villages" is very adequate for the 
classification of the two main types of agricultural settle-
ments. As he indicated, in a nucleated village the houses 
and buildings were grouped around one or two streets, sur-
rounded by its two or three fields, with the uncultivated 
land lying beyond. The discrete or scattered village, on the 
other hand, was really not a village at all, but a loose 
collection of scattered farmsteads or hamlets each with its 
own fields. The nucleated village was the one which histor-
ians have usually had in mind when discussing the "open field 
system" or the "medieval village." This system was prevalent 
78nwe see the village of the thirteenth century. we 
see it in its extents and its court rolls, with a good deal 
of organization. But it is no longer a free, a lordless 
village. Far otherwise; most of its inhabitants are the 
lord's bond-men, hi s nativi. By a mental process we remove 
the lord and set the villeins free. Too often, so it seems 
to me, we make these changes and suppose that all else will 
remain unchanged, that the organization, the bye-laws, the 
court, will remain though the lord has gone. But does not 
the village owe much of its compactness to its lord? His 
hall has become a centre for this little world. If .we re-
move that hall, the village will not be disintegrated, but 
it will be decentralized." Township and Borough, p. 24. 
79H. M. croome and R· J. Ha~nond, An Economic History 
of Britain (London: Christophers, 1948), p.- 4· • . 
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over a ll the central part of England which is usually called 
the Midlands. This may be attributed in part to . the geography 
of the area and in part to the family or clan ties of those 
who settled in this area after the Anglo-saxon invasions. 
Although Maitland suggested the existence of an 
alternate arrangement in other parts of Britain, we still 
know little about it other than its existence. The scattered 
settlement was to be found in the Danelaw, Kent, East Anglia, 
as well as in western and Northern England which remained 
largely Celtic. In East Anglia both systems seem to co-exist 
and y et the functioning of the settlements in t his area is 
still incompletely understood. 80 Maitland's approach to this 
whole problem is the one which is still generally employed; 
and yet, although much work has been done the results remain 
meagre and the conclusions incomplete. 
As we have seen, there has been a great chang e in 
the techniques used to explore the origin of the village 
since the days of Maitland. His interest in this subject 
initially was to refute the conclusions of Seebohm. Although 
Maitland employed the technique popularized by Seebohm, that 
of trying to decipher one period from the documents of a 
later period, he used this method with great care and warned 
against the weakness of his conclusions. Those who have heeded 
Maitland's warning as well as his conclusions have not been 
8orbid., P. 10. 
led astray. His strong Germanic bias was undoubtedly a 
weakness to his work on this subject. Nevertheless, we 
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can agree with Maitland that one must consider the village 
of different ages separately, as distinct entities. More-
over, a single theory for the origin of the village will 
not satisfy all that is known of the different geographical 
sections of England. 
CHAPTER VII 
THE SOURCES OF ENGLISH LAW 
The development of a system of common law is a 
unique feature of medieval England. Those who have exam-
ined and studied this body of law have tried to find in 
it elements which would indicate that it was derived from 
some other recognizable body of jurisprudence such as 
German or Roman law. It was inevitable that Maitland should 
address his attention to this question as well as to several 
other interrelated problems. At what period of time did the 
common law system of England become distinguishable and in 
what manner was it evidenced? The question of the inroads 
of Roman law must be faced with almost each generation. The 
civil law of Rome had a direct bearing on the canon law of 
the church as well as on the teaching in the medieval univer-
sities. Maitland faced squarely the issue of the revival of 
the study of Roman law in Bologna in the twelfth century 
with its reverberating echoes throughout Europe, as well as 
t he "Reception" of Roman law which enveloped the German 
states in the sixteenth century and threatened to set aside 
all other legal systems in western Europe. 
In the history of English law, there is the fiction 
that legal memory begins with the coronation of Richard I 
on September 3t 1189. Maitland suggests that this doctrine 
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can be found in certain statutes of Edward I•s reign.l 
Legal memory antedates written records and Maitland would 
defend the suggested date as an excellent choice. The known 
plea rolls go back to the year 1194 and the "feet of fines" 
begin in 1195 •. With the reign of Richard I, the chancery 
began to keep adequate records on the charter, patent, close 
and fine rolls. For more than seven centuries, therefore, 
English law "has had not only an extremely continuous, but 
a matchlessly well-attested history, and, moreover, has been 
the subject matter of rational exposition."2 
England certainly ~as governed by a body of law long 
before the time of Richard I. Our information on the Anglo-
Saxon laws and customs is so spotty and incomplete that it 
is desirab le if not absolutely necessary to try to work back 
from the fuller knowledge of the Norman and even later times. 
This certainly was the method used by Maitland in Domesday 
Book and Beyond. His main concern for Anglo-Saxon law was 
to shed light upon the later history of the laws of England. 
English kings had been issuing dooms with the a dvice of 
their wise men for five centuries before the Norman Conquest. 
These dooms do not in any case seem to be an attempt to 
1F. w. Maitland, and Sir Frederick Pollock, The 
History of En§lish Law (2 vols., 2nd ed.; Cambridge:--univer-
sity press, 1 96), r;-168. 
2p. w. Maitland, "History of English Law," Encyclo-
paedia Britannica, XXVIII {1957), P• 246. 
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construct a complete body of law but merely to regulate or 
amend an accepted body of custom.3 These dooms for the most 
part were written in the native tongue whereas contemporary 
laws on the continent were appearing in Latin.4 Maitland 
believed that the law which prevailed in England b ef ore the 
Norman Conquest was "almost absolutely free from any taint of 
Roman law," and was in the n~in purely Germanic law. 5 Malt-
land issued a challenge to those who would claim a Celtic 
origin for English law. They should eitaer prove that the 
Anglo-Saxon invaders adopted particular Celtic institutions 
or else show similar features of Welsh and English law which 
could not be duplicated in the laws of the Germans.& 
Although England is on an island, it does not exist 
and has not existed in a cultural vacuum or in complete 
isolation from t .he dominant elements which have influenced 
the continent although the reaction to these elements has 
often been unique. The basic teutonic law of England has been 
affected by various impacts of Roman law. There have even 
been arguments among those who contend that some particular 
Germanic strain - purely Anglo-Saxon, Scandinavian , or 
Frankish - has exerted the dominant influence upon English 
3History of English Law, I, 26 f. 
4Maitland, "The Materials For English Legal History," 
Collected Papers, II, 20. 
5Ibid. 
6History of English Law, I, xxix. 
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law. Maitland rejected the suggestion that Roman law survived 
the Teutonic invasions by pointing out that even Christianity 
had to be re-introduced into England in the sixth century. 
This introduction of the Roman ecclesiastical tradition 
which culminated in a system of canon law was the first 
important Roman invasion of Britain's "Germanic poli t-.r. "1 
Probab ly the English kings were merely following Roman 
example in collecting their customary laws in wr iting. 
so far as the history of English law is concerned, 
Maitland would contend that the Norman Conquest took place 
in 1166 rather than in 1066 because in that year the "decree 
went forth which gave to every man dispossessed of his free-
hold a remedy to be sought in a roy al court, a French-speaking 
court."8 This was significant for two reasons. In the first 
place it meant that the king•s courts were to be the fount 
of jus t ice with resulting centralization, uniformity, and 
efficiency. It would be more difficult to bribe or to intim-
idate justices backed by the king and true justice would 
h ave a better chance of prevailing. In the second place, a 
language which was not the .native tongue was introduced as 
the official legal language. If this language had been Latin 
the re would have been a strong tendency to turn to the civil 
law of Rome for rules and precedents. A technical language 
developed which was adequate b e cause of its ability to 
7Ibid., p. xxxii. 8 Ibid., p. 84. 
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express a legal point or concept so exactly that 
• • • when slowly French gave way before English even 
as the language of law reports and legal text-books, the 
English to which it yielded was an English in which 
every cardinal word was of French origin.9 
William the Conqueror apparently intended to govern 
England by English law and not even try to introduce Norman 
law in its stead. It was an attempt to determine what the 
laws of England actually were that resulted in such compil-
ations as the Leges Edwardi Confessoris. Maitland even 
suggested that the Normans had no written law at the time of 
the conquest of England and little that might be called 
10 jurisprudence. What then were the Norman contributions 
to the development of English law? As suggested above, for 
a long time after 1066 there appeared to be no significant 
changes in the sphere of law. The most important result of 
the Conquest for the law of England was the "establishment 
of an exceedingly strong kingship which proved its strength 
by ou tliving three disputed successions and crushing a 
rebellious baronage.nll The development of a technical 
language of the law and the introduction into England of 
such men as Lanfranc who were trained in Roman law were 
other significant by-products of the conquest. 
A study of English law in the period between the 
9Ibid., P• 85. 
ll Ibid. , p. 94· 
10Ibid., p. 77. 
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conquest and the reign of Edward I must certainly take into 
account the development of canon law as well as medieval 
Roman law. Lanfranc, whom William I appointed Archbishop 
of Canterbury and upon whom he leaned heavily, had been 
trained in the Pavian law school where Roman law as well 
as Lombard law was being studied. Before coming to England, 
Lanfranc had founded the Abbey of Bee, where, at a later 
time , Anselm rece ived his training. It was during Anselm's 
tenure of the office of Archbishop of Canterbury that the 
investiture controversy involving conflict between canon 
law and English common law arose. Although this influence 
was indirect and Maitland would hardly consider it, the 
fact that William had the assistance of a skilled l awyer, 
trained in the law, undoubtedly contributed to the speedy 
mastering of the rules of Anglo-Saxon law, which is not 
unimportant. Another fact which is at least interesting is 
that the handwriting of the Domesday Book is in an Italian 
style.12 
Most scholars agree that although Britain was under 
Roman domination for a long period of time, ttpractically 
nothing is traceable of its effects on our {English) pre-
Norman law.nl3 Maitland would suggest that there was hardly 
12T. F. T. Plucknett, A Concise History of the Common 
Law (Rochester, N. Y.; The Lawyers Co-operative Publishing 
~~ 1929) 1 P• 212. 
13percy H. Winfield, ~ Chief sources of English 
~History (Cambridge, Mass. : Harvard University Press, 
Tg25), P• 54. 
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any visible influence of Roman law upon English law until 
the middle of the twelfth century . 14 From Bee, Anselm was 
followed by Archbishop Theobald who brought Vacarius to 
England. Vacarius is usually given credit for introducing 
the academic study of both civil and canon law into England. 
Stubbs suggested that before the introduction of the study of 
Roman l a w into England "a stream of young archdeacons, at 
the age at which in England a boy is articled to an attorney, 
poured forth to the Italian law schools.n15 
It should be noted that the ages of Glanvill and 
Bracton, or the twelfth and thirteenth centuries, are im-
portant in the formulation of the English common law. The 
mere fact that these men a r e given credit for writing books 
on the law, and that these books became standard authorities 
and were reproduced many times, is in itself justification 
for considering the sources and nature of their ideas. Beyond 
this, however, they witnessed the greatest reception of Roman 
law in English history. The influence of the legal renaissance 
of the twelfth century was exercised upon the judicial 
machinery of the state, and upon the technical expression 
of legal rules rather than upon the substance of the rules 
14rristory of English~' I, 117. 
15william Stubbs, Seventeen Lectures ~ the study of 
Medieval and Modern History ()rd. ed.; Oxford: Clarendon Press, 
190o), P• ~9. 
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themselves. Maitland tells us that 11Glanvill•s work was 
influenced, Bracton•s work profoundly influenced by Roman 
law."l6 Plucknett suggests that Glanvill•s treatise may 
have been an imitation of "some of the little books of canon-
ical procedure which became frequent at this time.nl7 
Glanvill apparently anticipated that his readers would have 
some knowledge of Roman law, for he frequently warned 
against being misled by superficial resemblances between 
English and Roman l aw. Thi s can be illustrated by the 
use of the Latin word dos by the kingts court for he cautioned 
18 that it does not mean the dowry of Roman law. Vinogradoff 
suggested that the real benefit which Glanvill and Bracton 
derived from Roman law "consisted in a fertility of ideas 
about law. nl9 
In 1895 Maitland traced the sources of the influence 
of Roman law upon English law in the thirteenth century, in 
a volume entitled Bracton and ~.20 He was inspired in part 
by his disagreement with Sir Henry ] aine who had said that 
16"The Material s for Engli s h Legal History," Collected 
Papers, II, 32. 
17plucknett, Concise History of the Common Law, p. 
212; Maitland makes a similar statement ~History of' English 
Law, I, 165. 
18plucknett, Concise History of the Common Law, p •. 
212; Williams. Holdsworth, A History-of~glish Law-T9 vols., 
3rd. ed.; London: Methuen and co., 19~- 1925),-y; 203. 
19noman Law in r.~edieval Europe (London and New York, 
1909), P• 104. --
20selden Society, Vol. VIII. 
Bracton "put off on his countrymen as a compendium of pure 
En glish law a treatise of which the entire form and a third 
of the contents were directly borrowe d from the Corpus 
Juris.n21 Maitland did not agree with this statement and he 
wanted conclusive evidence with which to refute it. He con-
eluded tha t the amount that Bracton borrowe d directly from 
the c orpus Juris was not even a thirtieth part of his book. 22 
On the other hand Bracton did borrow from Azo perhaps as 
much a s a fifteenth of the treatise. Early in the thirteenth 
century Azo stood at the head of the famous school of law at 
Bologna. He wa s recognized as an outstanding authority on 
Roman law. Maitland compared t h e most Romanesque parts of 
Bracton's treatise with the texts from which they were de-
rived. Although Romanesque in form, Bracton's treatise was 
found by Maitland to be genuine English law based upon the 
rule s and forms of the royal courts, including references 
to cases decided there. While generally accepting Maitland's 
conclusions upon the Roman element in Bractonts writings, 
Holdsworth suggested that: 
The diversity of opinion upon this subject may be 
perhaps accounted for by the following considerations: 
we have seen that Bracton's Treatise was written just 
at the close of the period during which English law 
had been developed by men who knew something of the 
canon and civil law, and just at the beginning of the 
p eriod when English law was to be controlled by men 
who knew little except the system which they had passed 
21Maitland quoted this statement by Maine in Bracton 
and ~' p. xiv . 
22Ibid. 
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their lives in applying at the bar or on the bench.23 
Maitland considered Bracton to be the "crown and 
flower of English medieval jurisprudence."24 In 1245 Henry 
of Bratton was already a justice in eyre and was holding a 
dispensation granted by William Raleigh and confirmed by 
Pope Innocent IV for the tenure of three benefices. For a 
period of about ten years following 1248 he was among the 
justices who held pleas coram ipso rege and he frequently 
appeared as a witness to the royal charters along with the 
great folk of the realm. It was during this period before 
1258 that Bracton did the main part of his writing. Maitland 
has edited a notebook which a pparently belonged to Bracton 
which contains some two thousand cases copied from the rolls 
of those two famous jurists Martin Pateshull and William 
Raleigh. Bracton cited some five hundred decisions in his 
treatise and when Maitland compared many of these decisions 
with the record, he found that Bracton had accurately stated 
the practice of the kingrs court. 25 
After his careful scrutiny of Bracton's Note-Book 
and his comparison of Bracton's treatise with the writings 
of Azo, Maitland concluded that although Bracton is "an 
able man who can write well and fluently about things that 
2 3History of English~~ II, p. 268. 
24Ib id., I, 206. 25Ibid., P• 209. 
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he understands ••• he is a poor, an uninstructed Romanist." 26 
He went on to point out that in several cases Bracton was 
apparently trying to paraphrase a point made by Azo but 
instead of pointed argument Bracton "gives us pointless 
truism or something that is dangerously near nonsense.n27 
Bracton cited English cases when dealing with matters which 
came before the English courts but looked to Roman sources 
when dealing with speculative, or academic questions to fill 
when he considered to be gaps in the English l aw.28 Bra cton 
was most Roman when he was "studying his note book, weaving 
a doctrine out of the plea rolls, or dealing with the 
judgments of Pateshull and Raleigh.n 29 There are important 
voices to be heard however which do not agree with Maitlandts 
estimate of Bracton 1 s Romanism. The disagreement seems to 
-
hinge on one's estimate of the purpose which Bracton had in 
mind when he drew on rules of Roman law. G. E. woodbine holds 
that if Bracton's sole aim was to reproduce the rules of 
Roman law in their techn ical sense, then the result is open 
to criticisrrl but if he was merely employing Roman material 
in order to write a complete and systematic treatise on 
English law, then use of the foreign element was both 
26Bracton ~ Azo, p. xviii. 
27rbid., p. xix. 
28rbid., PP• xxi-xxix. 
29rbid., p. xxiii. 
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"intelligent and skillf ul."30 Sir Paul Vinogradoff agrees 
with Woodbine's conclusion.31 Looking at Bracton•s book in 
the light of subsequent y ears results in a tendency to 
overest i mate the characteristics of the law whi c h have 
endur ed and to underestimate those which did not become 
perma nent. Holdsworth has very ably and judic i ously sum1na-
rized t h is a pp a rent cont roversy& 
I f the judges who s u cceeded Bracton had possessed 
Bracton's knowledge of Roman law, more attention would 
have been paid, a n d justly paid to the Roman parts of 
Bracton•s Treatise, because they would have had more 
influence upon the history of English law. The great 
historical interest of the Treatise is this - that it 
comes at the parting of the ways. It gives us a picture 
of English law as devel~ped by judges who were not 
merely co~~on l awye r s .3 
Maitland tells us tha t during the thirteenth and 
early fourt e enth centuries the text-books and manuscripts 
which were written show that English lawyers were steeped in 
Bracton.33 Bracton thus summarized and preserved the common 
law and the dec r easing effect of the Roman l aw in England. 
Brac ton•s influence declined in the fourt e enth and fifteenth 
centuries. Holdsworth believes that the work of Bracton 
e x erc ised its greatest influence upon modern English law in 
the s ixteenth and seventeenth centuries when the lawy ers of 
30"The Roman Element in Bracton•s De Adquirendo rerum 
domin ic," Ya le Law Journal, XXXI, 827 - 84/. 
3l"The Roman Element in Bracton•s Treatise," Yale 
Law Journal, XXXII, 75i - 756. 
32 Holdsworth, History of English Law, II, 244. 
33Brac t on and Azo, P• xxxiii. 
England fortified themselves from Bracton•s treatise to fend 
off the threatening reception of Roman law.34 
Maitland also gave considerable thought to the subject 
of the sixteenth century revival of Roman law. He summarized 
and developed his earlier thoughts upon this subject in the 
Rede Lecture for 1901 - "English Law and the Renaissance.n35 
Here it was suggested that the death of Rede36 was a good 
date for beginning the "second new birth of Roman law.n37 
At this time humanism was revitalizing the old Roman law. 
It is generally conceded that it was at this time that 
Roman law was gaining the ascendancy over the German law in 
Germany or at least "forcing it to conceal itself in humble 
forms and obscure corners.n38 
Maitland's main view was that England was saved from 
a recep tion of Roman law in the sixteenth century primarily 
as a result of its long-established co~non law courts and by 
the system of legal education which had been carried on by 
the I nns of Court.39 He firmly believed that the threat to 
34Holdsworth, History of English Law, II, 288 f. 
35cambridge, 1901: Historical Essays, pp . 1 35 - 151. 
36January, 1519. 
37••English Law and the Renaissance," Historical 
Es s ays, P• 137. 
38Ibid. 
39"Records of the Honourable Society of Lincoln's 
Inn," Collected Papers, III, 79. 
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subvert the English common law was both real and serious.4° 
In support of this position he showed the beliefs and 
pos:i.tion of Reginald Pole, the cousin of Henry VIII who 
became a ca r dinal but might have become king of England. 
Pole recommende d that a "wise prince" banish the "barbaric" 
common law and replace it with the civil law of the Romans . 
Soon after this Henry VIII prohibited the academic study of 
the canon law and founded a professorship in the civil law 
at Oxford and Cambridge.4l Maitland further pointed out that 
Thomas Smith, the man appointed to fill this chair at Cam-
bridge, was a doctor of the Roman law who had received his 
training at the University of Padua. It does not necessarily 
follow from the above that either King Henry or Smith, for 
that matter, desired a reception of Roman law, but Maitland 
woul d suggest that it doe s afford a challenge and hence 
dang er to the common law. 
Maitland would suggest that "it would not I think be 
difficult to show that the pathway for a reception was pre-
pared.n42 It was in the yeal"' 1535 that the stream of law 
reports ~nown as the Year Books came to an end. Maitland 
suggested that during the middle years of the sixteenth 
century the common law courts had little to do. After the 
40"English Law and the Renaissance," Historical 
Essays, P• 141. 
41rbid., PP• 137 f. 42Ibid., P• 142. 
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middle of the century, however, there was a revival of 
English law. 
The medieval books poured from the press, new books 
were written, the decisions of the courts were more 
diligently reported, the lawyers were boasting of tn~ 
independence and extreme antiquity of their system.4J 
Nothing, in the eyes of Maitland, other than the Inns of 
Cour t and the Year Books which were read there could have 
saved the English corrunon law from a reception of the civil 
law of Rome.44 
I can not find that these thoughts represen t the 
best of Maitland's scholarsh ip. The sixteenth century was 
not the area of his widest knowledge and most sound judgment. 
It is probable that Maitland's attention was drawn to this 
subject through two influences. In the first place he had 
been asked to write an article on "The Anglican Settlement 
and the Scottish Reformation" for the Cambridge Modern 
History,45 and as he casually gathered material for this 
article his attention was called to the fact that Scotland 
had had a reception of Roman law and England had not. Sec-
ondly, Maitland kept informed on current affairs and was 
very much interested in the reform and codification of the 
German Civil Code which was going on in his own day. He 
advocated a comparable reform for England.46 From his inter-
43rbid., P• 146. 
45vol. II, PP• 550-598. 
46"The Making of the German Civil Code," Collected 
papers, III, 474 - 488. 
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est in these two areas, Maitland tried to find a hypothesis 
to explain why Germany and Scotland had had a reception and 
England had not. It was not too difficult to find evidence 
to support the conclusion, stated above, which presented 
itself to him. His serious study at this time was taken up 
with the Year Books and they seemed to offer the solution 
to the question at hand. Maitland did not study the sixteenth 
century carefully and objectively to determine whether the 
threat was real or only apparent. Maitland was a scholar 
whose views were not to be taken lightly and hence the views 
expressed in this rather popular lecture were carefully 
scrutinized by scholars of the sixteenth century. Ma itland•s 
remarks, therefore, provided a stimulus to further study of 
the question that his answers did not adequately explain. 
In a review of Maitland's lecture, Goudy47 suggested 
that the "considerable infusion of Roman law into the English 
system" which took place at least as early as the thirteenth 
century was as important as either the Inns of Court or the 
Year Books in preventing a general reception in the sixteenth 
century. Professor Holdsworth who has gleaned the whole 
field of the history of English law has attac1ced Mai tland• s 
question systematically. The sixteenth century was indeed 
a transitional period for England as well as continental 
47EHR, XVII (1902), '359. 
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nations. New institutions and courts48 were created in 
England or newly organized which acted upon principles 
which did not harmonize with those of the common law. Holds-
worth thus agrees with Maitland tha t a rival system of 
administration and law presented itself.49 Holdsworth gives 
four reasons that have been offered for suggesting that the 
first half of the sixteenth century was a critical time for 
the common law: 
In the first place, there is some evidence that the 
business of the common law courts was declining. In 
the second place, we hear complaints of the defects 
in the law, substantive and adjective, administered 
by the common law courts. In the third place, the Year 
Books cease to appear. In the fourth place thB activity 
of the new courts and councils is increasing.~ 
Holdsworth proceeds to examine each of these factors care-
fully before coming to the conclusion that none of these 
reasons for alleging tha t the common law was in danger is 
conclusive. He pointed out further that the common law 
gave Henry VIII most of the powers that he needed and 
parliament could confer upon him any that he lackect. 51 Even 
Henry VIII admitted that England had a constitutional mon-
archy. The law could be changed by Parliament alone and yet 
Parliament owed its strength to the common law which rein-
forced its authority. For these reasons Holdsworth rejected 
48privy Council, Star Chamber, the Court of Requests, 
the Court of High Commission, the Council of the North, the 
Council of the West. 
49Holdsworth, A History 
50ibid., P• 253. 
of English~, IV, 218 f. 
51Ibid., p. 283. 
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Niai tland' s contention that the common law was in danger in 
the first half of' the sixteenth century. 
Professors cam52 and Plucknett53 accept Holdsworth's 
views on the question of the reception as being more adequate 
than the interpretation propounded by Mait l and . A revolution-
ary reception of the Roman law was practically impossible in 
England. The whole legal system would have to have been swept 
away or seriously modified and there were too many with 
vested interests in the existing system. That the system was 
inadequate and needed to be modified brought pressure for 
reform to meet the needs of the new age. Lawyers turned to 
the pages of Bracton seeking help fo r the expansion of the 
common law. In Bracton's book, which was first printed in 
1569, lawyers "came into contact with Bracton's Romanism 
which the y found already adapted, more or· less, to common 
law needs.n54 Thus the peception was nationalistic in char-
acter, for the lawyers and judges turned back to the law 
books55 of the thirteenth century, which the renaissance 
of Roman law had i n spired, rather than directly to Roman 
sources. New courts and councils appeared in the sixteenth 
century which administered civil or canon law but most of 
52Historical Essays , p. 141, n •. 
S3A Concise History of the Common ~~ pp. 214-215. 
54rbid. 
-
55Bracton, Glanvill, Britton, and Fleta. 
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these accept~d the general principles of the common law.56 
As the l egal system evolved, the new became fused with the 
old and no serious attempt was made to replace the old with 
the new. 
Here as elsewhere we have seen that Maitland was not 
content to as k merely what happened but went further to try 
to determine why and how it happened. The question of origin 
again looms large in this subject. When one ventures into 
the realm of analysis and interpretation and departs from 
the security of merely collecting facts, he leaves himself 
open for difference of ·opinion or revision bas e d upon more 
complete informat ion. In discussing the sources of English 
law, Maitland asked questions and proffered answers. He 
did not even pretend to speak the last word on the subject 
but merely hoped to suggest an area and avenue of study 
which might stimulate others to a more systematic and com-
plete investigation and analysis than he had time or knowl-
edge to render. As we have seen, Maitland's conclusions 
can no longer be accepted as the last word although one 
should certainly consult Maitland when looking for the first 
word. 
56Holdsworth, A History of English Law, IV, 286 . 
CHAPTER VIII 
THE YEAR BOOKS OF EDWARD II 
Broken in health, and sensing that his days were 
numbered, Maitland turned, even though often from his bed, 
to a study of the Year Books. Though he was forced to flee 
England each year for his health, he was able to take photo-
stats of Year Books or even on occasion the actual documents1 
themselves to his winter retreat in the Canary Islands. 
Mai tland had the strength of will and keenness of mind to 
keep thinking even when his body would no longer respond. 
undoubtedly this contributed to his attempt to analyse the 
grammar of the medieval French in which the Year Books were 
written. His conclusi ons were embodied in fifty-five octavo 
pages in the introduction to volume one of the Year Books of 
Edward II which he edited for the Selden Society. 2 
Maitland was not the first to appreciate the value 
of the Year Books nor was he the last. In his concern for 
t he history of English law, he realized that the Year Books 
must be edite d crit ically before t he history of the law 
could be written for the period covered by the Year Books . 
The t ask of editing was a dreary and laborious one that 
lp. w. Maitland, ed., The year Books of Edward II, 
1308 - 9, 1309 - 10 (Selden SoCTety;-voi. XIXr-London: 
Bernard ~uaritch, 1904), I, xxxiii. 
2rbid., pp. xxxiii - lxxxix. 
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required skill as well as i ndustry though it lacked glamour 
or promise of material reward. It was difficult enough even 
to find sufficient money to publish the volumes without 
thinking of paying the editors. Maitland was willing to fore-
go any remuneration for his work on The Mirror of Justices, 
while another member of the Selden Society defrayed all 
expenses for publishing Bracton and ~ in order that work 
on t he Year Books might progress.3 Even these generous ef-
forts would have been in vain if it · had not been for the 
annual contributions of the Inns of Court.4 
The Year Books cover the period from the reign of 
-Edward I until the reign of Henry VIII· As early as 1285 
some one was writing do~vn in French the oral arguments which 
he heard in court.5 From 1293 until the reign of Richard III 
the Year Books flowed in an almost continuous procession. In 
the re igns of Henry VII and Henry VIII they became less 
r egular until they ended with the Year Book of the Trinity 
term of the twenty-seventh year of Henry VIII.6 The Year 
Books first began to be printed in the fif teenth century 
3B. F. Lock, preface to Vol. IV of year Books of 
Edward II, ed. by the late F. w. Ma itland ana-G. J. Turner 
(Selden~ociety, Vol. XXII: London: Bernard ~uaritch, 1907), 
x. 
4Ibid. 
5Maitland, Year Books of Edward II, !, xv. 
6Holdsworth, A History of English Law, II, 525. 
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and appeared more or less regularly until 1638.7 In 1679 
there appeared the standard edition of the Year Books, which 
although it purported to be corrected and emended, for the 
most part simply reprinted the Year Books which had been 
collected and published in the sixteenth and seventeenth 
centuries. Maitland has shown the carelessness of the editor 
of this work.s 
From 1679 until Horwood began editing the unpublished 
Rolls of Edward I, in 1863 for the Rolls Series, nothing 
was done for the year Books. In 1885 Pike took up where 
Horwood left off on the Rolls of Edward III· Pike suggested 
comparing the Year Books with the Plea Rolls of the Common 
Bench and indicated the difficulty which this effort would 
entail, for there was no index or published calendar for the 
Roll s .9 "The Year Books are, in fact, to those who know how 
to use them, the most perfect guides to almost all that is 
important in the rolls.nlO Maitland aclmowledged his indebt-
edness to Pike for suggesting the proper method of editing 
the year Books. 11 In the light of this fact let us examine 
7Ibid., PP• 528 - 530. 
8Maitland, Year Books of Edward II, I, xxi-xxviii. 
9Luke owen Pike, "The Manuscripts of the •year Books• 
and the Corresponding Records," The Green Bag, XII (1900), 
539. 
1°Luke Owen Pike, Year Books of Edward III, 13, ~ 
(Rolls Series), xvi, xvii .----
llyear Books of Edward II, I, xxi. 
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Pike's approach to the task of editing the year Books in 
order to see how much Maitland followed Pike and in what 
particulars Maitland was original. 
Pike indicated clearly that the reports which appeared 
in the Year Books did not come from or represent any single 
authorized report. In some instances there were several 
different reports of the same session of the court. There is 
no indication that one is more official than another.l2 The 
majority of the case s which are recorded in the Year Books 
were heard in the Court of Common pleas. 13 The Records which 
correspond with the reports in the Year Books are to be 
found on the "Pleas of JUdgment Rolls of the Common Bench."l4 
These reports were recognized by Pike as being of value for 
social# historical, and constitutional as well as legal 
matters . Whereas the rolls or official records contain only 
the bare essentials of fact, the Year Books are full of 
"living men dealing with the facts in their own language , in 
the spirit of their own age, in tones which reveal what 
manner of men they were.nl5 Maitland certainly recognized 
the importance as well as the truth of the following state-
ment by Pi ke concerning the Year Books. 
12pike, "Year Books," The Green Bag, XII (1900), .533. 
13 . Ibid., p • .538. 
l5Luke Owen Pike, "An Action at Law in the Reign of 
Edward III: The Report and .the Record," Harvard Law Review 
VII (1894), 277. 
••• owing probably to the difficulties which they 
presented to the unlearned, nothing has been done 
except incidentally to make their contents, or eyen 
the general nature of them known to the public.lb 
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Recognizing this fact, Pike set out to do something 
about the situation. Mait l and was later to enter into the 
labors of his able and worthy predecessor. The Year Books 
are incomplete in certain important particulars if one 
would gain the maximum benefit from the information which 
they do af ford. The names of the judges and counsel are 
indistinquishable or omitted altogether and the names of 
the principals are not to be trusted. This information can 
sometimes be supplied from t he Plea Rolls, Rolls of Letters 
patent, or the "Feet of Fines.nl7 Pike wrote an article to 
illustrate how this material should be usedl8 and Maitland 
was familiar with this article.l9 Even before Maitland turned 
to the task of editing the Year Books of Edward II he indicated 
that: 
An edition of the Year Books similar to that which we 
now ha ve in the Rolls series for a few lucky years of 
Edward III (edited by Pike) would be an inestimable gain, 
not merely to .the hist~0ian of law but to the historian of the English People. 
16
"Year Books," The Green Bag, XII (1900), 538. 
l7Ibid., PP• 541-42. 
18"An Act ion at Law," Harvard Law Review, VII (1894), 
266-279· 
i9year Books of Edward II, I, xxxi. 
20 nThe Materials for English Legal History," Collected 
papers, II, 54. 
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Although we recognize that Maitland was not the 
first to produce critical editions of the year Books, the 
task was arduous none the less. In addition to producing a 
critical text and its translation, the thoughtful editor 
must endeavor to answer certain questions which arose from 
the very nature of the documents under consideration. We 
have already noted that Maitland took the occasion "to 
settle the grammar and syntax of the Anglo-French language, 
its nouns and its verbs, its declensions and its tenses.n2l 
Scholars in medieval French have acclaimed this work, and 
the editors of the Cambridge History of English Literature 
have seen fit to reprint it. 22 Other questions to which 
others had given an answer had to be re-examined by a thought-
ful editor, so that he might accept or reject their con-
elusions on the basis of his own investigation. It was ne-
cessary to give at least tentative answers to such questions 
as the authorship, the source, and the purpose of the Year 
Books. 
"Legal writers, from Coke to Blackstone , seem to 
have believed that the Year Books were compiled by salaried, 
official r eporters •••• "23 Although this view had been 
21H. A. L. Fisher, Frederick William Maitland, p. 166. 
22A. W. Viard and A. R. Waller, eds. (15 vols.; New 
York: Macl1illan Co., 1939). "The Anglo-French Law Language," 
I, chap. XX , 455-460. 
23charles C. Soule, "Year Book Bibliography," 
Harvard Law Review, XIV (1901), 557-587. 
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abandoned before Maitland turned to the Year Books, Mait land• s 
views as to the authority or the Year Books seem to be the 
most complete and the most satisfactory exposition on this 
subject. The widely held belief that the Year Books were 
official reports seems to rest upon some words of Edmund 
Plowden, "that great lawyer (who) has told us tha t h e began 
to study law in the thirtieth year of' Henry VIII·"24 
Plowden wrote: 
AS I have been credibly informed, there were 
anciently f'our reporters of cases in our law who were 
chosen and appointed for that purpose, and had a yearly 
stipend from t he k ing f'or their trouble therein; which 
persons used to confer together at the making and col-
lecting of a report, and their report being made and 
settled by so many, and by men of' such approved learn-
ing , carried great credit with it.25 
At best thi s is only an indication of hearsay evidence. 
Maitland raised seve r al difficulties to the acceptance of 
the Year Books as official rep orts. If reporters had been 
appointed by the king, one would expect to find their ap-
pointment recorded and some mention or their salary on the 
f'iscal ro11. 26 Such records are to be round f'or royal judges . 
Further if' the report s had been off i cial :Maitla nd suggests 
that the original copy would have been preserved and yet 
24year Books of Edward II, I, xi. 
- - -
25Quo ted by Holdsworth, A History of English Law, 
II, 532. -
26year Books of Edward II, I, xii. 
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our only manuscripts have come from private hands.27 If an 
official docmnent had been copied, an attempt would have 
been made to make an e xact copy and yet where two or more 
copies do exist they are very unlike. From this Maitland 
drew the conclusion that the Year Books were the notebooks 
of apprentices or learners. Before examin ing Maitland's 
conclusion, we should take a second look at the statement 
of Plowden quoted above. Holdsworth agrees with Maitland 
that ·plowden•s statement rested "merely upon report; and 
the s tatements of later authorities are merely amplifications 
of his words ."28 Sir Frederick Pollock has sugge sted that 
Plowden's words probably do not even refer to the Year Books 
but are merely a "rhetorical excuse for his shyness in 
publishing his own reports.tt29pike has suggested that a 
modified form of the old tradition may be true.3° 
His theory is based on the conjecture that Plowden's 
tale of the four men appointed and paid by the king to 
draw up reports, and Blackst onets tale that these 
reports were drawn up by the prothonotaries, though 
incorrect as they stand, are founded upon a combination 
of two sets of correct facts. He thinks tha t the four 
clerks, whom he identifies with the Custos Brevium and 
the tl~ee prothonotaries of later days, may have been 
employed by the king to enter official records in the 
court of Common Pleas, and that each of these clerks 
made the separate unofficial reports which have come 
27 Ibid. 
28Holdsworth, A History of English Law, II, 532. 
29Ibid. 
30year Books of Edward III, 20 (Rolls Series), II, 
lxix-lxxx.-
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down to us in the Year Books. These two sets of facts, 
he thinks, were combined by Plowden and Blackstone; 
and thus there emerged the tale that the Year Books 
were ~omposed by four official reporters paid by the 
king •. :n 
Holdsworth has rejected Pike's theory because 11 it fails to 
explain the characteristics of the whole series of year 
Books.n32 Pike's theory has also been rejected by two more 
recent editors of the Year Books - Bolland33 and Turner.34 
"It is difficult to discover in the Year Books any-
thing which throws light on their history.u35 By means of 
internal criticism, Mai t land arrived at the conclusion that 
the Year Books were compiled either by or for those who were 
interested in learning the law. "only thus can we account 
for some of those facts which will be given in evidence here-
after.n36 Apprentices had a great deal to learn and few means 
ot: learning it. The best, if not th.e only, way to learn the 
law and the legal processes was to attend the sessions ot: 
court and listen to what was said. The educative process 
31Holdsworth, A History of English Law, II, 533.f. 
32Ibid. 
33F. w. Maitland, L• w. v. Harcourt and w. c. Bolland, 
eds., The Eyre of Kent (3 vols., Selden Society , .vols • . XXIV 
XXVII, XXIX; Lonaon: Bernard ~uaritch, 1910, 1912, 1913 ) . 
34p. w. Maitland, and G. J. Turne r, eds., Year Books 
of Edward II, IV (Selden Society, vol., XXIII; London: 
gernard ~uaritch, 1907), xxv- xxviii. 
568. 
35soule, "Year Book Bibliography," HLR, XIV {1901}, 
36year Books of Edward II, III, xii. 
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would be speeded by taking notes, borrowing and copying 
notes, and discussing each other's notes.37 Accepting the 
Year Books as student notebooks would explain the apparent 
rreedom to omit, curtail, condense, or even to expand the 
reports .38 The ofricial record was concerned with keeping an 
exact record of the proceedings in each case and contained 
no arguments or pleadings but those which the court accepted.39 
The report, on the other hand, contained the reasons and 
arguments for those pleadings which were rejected as well as 
those which the court allowed.4° 
The Year Books, as has been suggested, contained 
reports rather than records. Mait land tells us that: 
When all has been said that it is fair to s ay of England's 
wealth or legal records, the truth remains that the 
history of English law from the days of Edward I to 
the days of Edward VII must be primarily sought, not 
in records properly so called, but in reports. To this 
may be added that in the way of intellectual products 
medieval England had nothing more purely E~~ish to 
show than its law reports, its Year Books.~ 
These law reports were ror the use of members of the legal 
proression, even including the judges.42 It was not unusual 
for practicing lawyers to sit in on a case which had special 
37Ibid. 38~., p. xiii. 
39pike, "An Action at Law," HLR, VII {1894), 266. 
4°Ibid. 
4lyear Books or Edward II, I, ix. 
42pike, "An Action at Law," HLR, VII {1894), 266. 
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legal significance. The l aw reports show the general principles 
of l aw, pleading, and pract ice. Cases were not recorded for 
their intrinsic interest but only as they illustrate or 
contribute to matters of general use. This would expla in 
the haphazard use of names and places. just as the lawyer 
studied books of precedents of writs and pleadings, in order 
to presen t his case in proper form, so he studied the year 
Books to see what principles the court had applied in the 
past.43 The Year Books were rarely, if ever, actually cited 
by counsel or judges.44 It would not have been logical to 
cite unofficial sources which might vary or even conflict; 
nevertheless, the court would tend in most cases to follow 
its own precedent unless there was just cause for a change. 
Maitland illustrated this by reference to the report of a 
case in 1454 in which Prisot j C. J. pointe~ out that a 
certain point had been decided a dozen times "in our books" 
and if these precedents were dis regarded, young apprentices 
"who are studying in 1 terms 1 • • • would nev·er give credence 
to their books •••• u45 This certainly implies that case 
law is the result of, rather than the cause for the law re-
ports. The Year Books, written by lawyers, for lawyers, are 
the most importance source of, and authority for medieval 
~3Holdsworth, A History of English~, II, 537 f. 
4lry~aitland, Year Books of Edward II, III, ix. 
45Ibid., p • XV • 
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common law. There is an inherent weakness in this source, 
however, for the reporter would not record anything which 
was corrnnon knowledge but primarily the principles which 
were either new or were being re-interpreted. Therefore we 
moderns find it difficult to think the unexpressed thoughts 
of the medieval lawyer which are no longer a part of legal 
tradition. Even Maitland, in honesty had to admit that "we 
do not hope to make good sense of all the reports that we 
publish and shall not always feel ashamed when we fail.n46 
The Year Books were written in neither Latin nor 
English but in French. Maitland suggested that the quality 
of the French, in general, was poor.47 This he interprets 
as an indication of its genuineness. This may indicate that 
the reporter wrote down the conversation as he heard it 
without attempting to embellish or correct it. 
We fancy that learned men who explore the history 
of the French of Paris would sacrifice many a chanson 
de geste for a few reports of conversation that were 
as tru~8 to nature, as true to sound, as are our Year Books.LI-
The language in which the Year Books were written resulted 
in the development of a l egal language, for the French words 
could more aptly convey the exact sense of meaning demanded 
by the very nature of law itself. Maitland went so f ar as to 
say that the English common law had to "borrow a word 
4~Ibid., p. xciii. 
4Brbid. 
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corresponding to almost every legal concept that had as yet 
been fashioned ."49 The techi'l:icality of the language of 
En glish law was a source of its strength. It is his con-
v iction that if the language of English law had been more 
English and less technical it would have been swep t a side 
in the sixteenth century by the general reception of Roman 
law.5° The language of English law did under,go a transfor-
mation b etween the time of Edward II and that of Henry VIII. 
A single case of Henry VIII's day shows us •deer, 
hound, otters, foxes, fowl, tame, thrush, keeper, 
hunting•' we see that already the reporter was short 
of French words which would denote5lo~~on objects of the country and gentlemanly sport. 
In the middle ages French was the language of society even 
when English was the native tongue. A person would be more 
l ikely to wri te French than he would English. 
I n various places, Ma.i tland has expi'essed his views 
on the general value of the Year Books. One of his succinct 
expressions is widely quoted: 
our tformulary system• as it stood and worked in the 
fourtee n th century might be known so thoroughly that 
a modern lawyer who had studied it might give sound 
advice, 5~ven upon points of practice, to a hypothetical client. 
Here he has indicated that a complete picture of the working 
of the law i s presented or preserved in the Year Books. Not 
only is the legal system itself revealed with its many 
49rbid., p. xxxv . 
5libid., p. xxxvii. 
50rbid., p. xxxvi. 
52rbid., p. xvii. 
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face t s but light is shed on the "thoughts and sayings and 
doings of a class of men who played a part in English 
history which is by no means insignifican t."53 
As we h a ve seen so many times Mai t land's vision far 
outreached his grasp. Not content to work along as a journey-
man contributing h is own relatively small portion to the 
inunense task, he called for a national edition of the Year 
Books. 
Vfuat we want is a new an0 a worthy edition of the 
Year Books undertaken as a :natfonal enterpr ise. we 
want a dozen men trained or in training to do the work: 
t r ained, if need be, at paris under masters of the old 
French language; trained, if need be, at Harvard under 
masters of the old English law. It will cost money. It 
may fill a hundred perhaps two hundred volumes. But we 
must have it, or England, Se~~enrs England will stand 
disgraced amon g the nations.~~ . 
This was a dream but Maitland was more than a mere dreamer. 
Gov ernments are generally run by politicians and n o t by 
s cholars. The outlay of money involved in Maitland' s proposal 
would not have won much support even if hi s plan had been 
incorporated in a bill and introduced into Parl i ament . 
Maitland caught a vision of the possibility of carrying out 
his project at a more leisurely pace through a privately 
sponsored organization. It was through the inspiration of 
Maitland and the support of some of his friends, wh o had 
become infected with his enthusiasm, that the selden Society 
was formed in 1887 "to encourage the study and advance the 
53rbid., III, xciv. 54Ibid., I, xxxii f. 
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knowledge of the history of English law.n55 One of the many 
projects of this organization has been to sponsor the edit-
ing and publication of the Year Books. Maitland set the 
pattern in his editing of four volumes of the Year Books of 
Edward II for the Selden Society. 
At the beginning of this chapter we noted the per-
sonal sacrifice which Maitland was willing to make in order 
to get the initial volume of the Year Books of Edward II 
published. The cost to Maitland was much greater physically 
than even the financial burden. When the obstacles were 
finally surmounted and the first volume appeared in 1903, 
Maitland's "brilliant introduction to that volume captivated 
the legal and historical authorities of Engl and, America, 
France, and Germany, and assured the popularity of the 
series.n56 Maitland's efforts on behalf of the Year Books 
were not in vain, for the Selden Society continues to ful;. · 
fil the dream which Maitland could not hope to complete 
himself. 
Although many volumes of the Year Books have appeared 
since the passing of Maitland, the editors have builded on 
the foundation laid by Pike and Maitland. None have addressed 
themselves to the questions which Mait l and asked and answered. 
55T . F. T. Plucknett, "Frederick William Maitland," 
reprinted from the New York Law Review, Vol. XVI (1951), in 
The Maitland Reader;-p.-r95.---
56B. F. Lock, Preface to Year Books of Edward II, 
IV, xi . 
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Recent editors have edited and analysed the reports in terms 
of their content and intrinsic value but h ave apparently · 
seen no n e ed to review Maitland's conclusions concerning the 
origin of the Year Books and the uses to which they can be 
put by modern scholars. 
CHAPTER IX 
THE ELIZABETHAN RELIGIOUS SETTLEMENT 
Maitland, as we have seen in an earlier chapter, 1 
had been drawn into conflict with Anglican protagonists 
over the question of Roman canon law and the early English 
church. Once again he found himself involved in a religious 
problem, fraught with emotional overtones - the Elizabethan 
religious settlement. 
We have noted previously Maitland's apparent aloor-
ness from partisan religious feelings, but whatever his 
"personal predilections were, his passion ror historical 
truth and his legal exactness made him a papalist when de-
termining an issue long obscured by ecclesiastical contro-
versy."2 In Roman Canon Law in the Church of England, Mait-
land had presented a convincing case for his position that 
Roman Canon Law had been accepted as authoritative in Eng-
lish ecclesiastical courts until the time of Henry VIII, 
unless specifically controverted by royal authority. The 
impartiality with which Maitland handled tr1is emotionally 
fraught subject was undoubtedly the reason for his being 
invited by Lord Acton3 to write a chapter for the Cambridge 
1chapter IV, supra. 
2 Helen M. Cam, ed., Historical Essays, p. xx. 
3"That Acton should have chosen Maitland for this 
particular piece of work may cause some surprise. The ground 
was intricate, sown with pitfalls and clouded with controversy, 
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Modern History on the Elizabethan settlement.4 This chapter 
with its by-products "Elizabethan Gleanings" caused Maitland 
to be drawn further into conflict with the defenders of the 
high Anglican position regarding the English Reformation. 
The problem at hand can be confined arbitrarily to 
Elizabeth's accession to the throne and the activity of her 
first Parliament in 1559. Before examining the interpretive 
contributions of Maitland and their ramifications, we should 
set forth the chronology of the events to be interpreted. 
Queen Mary's end did not come as either a shock or 
a surprise. "The bells which six years before had rung in 
triumph for Mary•s accession, now pealed as merrily for her 
death."5 The only group which may not have been happy over 
and Maitland had made no special study of the sixteenth 
century upon the political side. On the other hand he could 
bring to the task a cool, dispassionate judgment, a fine 
power for appraising historical evidence, and a singular and 
exact felicity in the expression of delicate shades of cer-
tainty and doubt. That he stood outside the churches might 
have been a disqualification, had devotional impulses been 
the staple consideration in the question, or if the banners 
of rival confessions were not already waving on the battle 
field; but the age of Elizabeth was theological rather than 
religious, and it was of the first importance to obtain the 
verdict of a thoroughly impartial mind upon a subject which 
cou ld never be treated by a churchman without some suspicion 
of partisanship attached to his results. Maitland accepted the 
task with misgivings, and discharged it with characteristic 
thoroughness." H. A. L· Fisher, Frederick William Maitland 
(Cambridge: University Press, 1910), PP• lo4 r. 
4"The Anglican Settlement and the Scottish Refor-
mation," II, 550 - 599. 
5James Anthony Froude, History of England From the 
Fall of wolsey to the Death of Eilzabetn-(New York=--uharles 
scribner and co7; !870), vrr;-2. 
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the prospects of a new queen were the Catholic extremists. 
Each group optimistically saw in the new, young queen the . 
fulfillment of their desires and wishes. Even those who 
could not be enthusiastic over the prospects had to concede 
that at least this was better than another "war ·of the roses. n 
None knew exactly what to expect from the new Queen and all 
religious factions made a play for her favor. 
Elizabeth was _plunged into the midst of a formidable 
situation. There had been three religious upheavals in Eng-
land in a generation and t he English people were bitterly 
divided over religion. Further, Elizabeth•s position was 
complicated by a European entanglement which found England 
associated with Spain in the Hapsburg - Valois rivalry. 
French troops occupied Scotland, where Mary of Guise ruled as 
regent for Mary Stuart in the interests of France. Mary 
stuart claimed the English throne and there was always the 
possibility that French troops might be used to make good 
her claim. So long as Philip II of Spain clung to the hope 
of marrying his sister-in-law, he would not permit any French 
coup in England. The situation was further complicated by 
the empty royal treasury and the disintegration of the armed 
forces. Elizabeth had a statutory title to the throne based 
upon her fatherts will and an unrepealed statute in her ~avor.6 
6F. w. Maitland, "The Anglican Settlement and the 
Scottish Reformation," cambridge Modern History, II, reprinted 
in Historical Essays, p. 163. 
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This was more than enough to counterbalance the challenge to 
her legitimacy.7 "The only alternative to Elizabeth was the 
Queen of Scots; her accession would mean virtually the con-
version of England into an appanage of France."8 English 
nationalism was too strong to permit this to occur. 
Elizabeth was admirably prepared both by temperament 
and by experience for such a situation. Not in vain had she 
lived for the past six years in the sha dow of the Tower; 
a hasty action or thoughtless word might haye spelled 
her doom. She had learned to depend upon her own judgment, 
to hide her true feelings, to act with moderation, and to 
speak with indirection. Strachey suggests that this was her 
salvation. 
such was her nature - to float, when it was calm, in 
a sea of indecisions, and, when the wind rose, to tack 
hectically from side to side. Had it been otherwise -
had she possessed, according to the approved pattern of 
the strong man of action, the capacity for taking a line 
and sticking to it - she would have been lost. She would 
have become inextricably entangled in the forces that 
surrounded her, and, almost inevitably, swiftly destroyed.9 
7"If the succession to the throne had gone by mere 
heredity, _then strictly speaking Mary was the nearest heir, 
for not only was Elizabeth illegitimate by catholic Canon 
Law, but, until Parliament could meet, she was also illegiti-
mate by English Law." J. E. Neale, queen Elizabeth I (London: 
Jonathan Cape, 1954), P• 64. · -
8Arthur D. Innes, England Under the Tudors (London: 
Methuen & Co. Ltd., 1924), p. 244. --- -
9Lytton Strachey, Elizabeth and Essex (New York: 
Harcourt, Brace and company, 1928), p:-13. 
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This was undoubtedly the impression that she desired to 
create. One is nevertheless left to wonder if she was not 
dumb like a fox. Her experiences as a child growing up amidst 
swift political change and sudden reverses of fortune "con-
verted her plastic and unformed mind into the calculating 
machine it afterwards became.nlO When messengers bearing 
letters hailing her as the "miraculously preserved champion 
of the truth" arrived, she greeted them with the non-co~~it­
tal text: "This is the Lord's doing and it is marvellous in 
our eyes.n11 
Even before her coronation, Elizabeth faced the 
question of religion. The choice of William Cecil as her 
secretary was an indication that England would be Protestant. 
The first important proclamation forbade any attempt to alter 
the established order. of religion. The obvious purpose of 
this measure was to calm the anxieties of her Catholic 
subjects by quieting the rabid Protestant preachers, but 
some astute observers came to the conclusion that the measure 
was intended to silence the subjects but reserve to the crown 
the right to introduce its own innovations. 12 In effect this 
postponed any decision upon the state religion until Parlia-
10J. B. Black, The Reign of Elizabeth 1558-1603 
(Oxford: at the Clarendon press,-r936), p. 2. 
llMaitland, "The Anglican Settlement," Historical 
Essays, p. 168. ~ 
1 2Black, The Reign~ Elizabeth 1558-1603, P• 7. 
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ment should meet. It was also noted that instead of the title 
"Supreme Head" at the close of the queents style, there 
stood an innocent-looking" etc.", and later, when the same 
abbreviation appeared on the writs of summons to parliament, 
it became clear that she had given up the disputed title 
"Supreme Head.nl3 
Maitland has written what is probably the best exam-
ination of Elizabeth's title and its importance.l4 For him, 
Elizabeth was the first English sovereign to bear the title 
"etc." which was to be used for nearly two and a half cen-
turies. As we noted above, this "etc." appeared in Elizabeth•s 
first public document at the end of the Queen•s titles, where 
in her father•s and brother•s reigns the title Supreme Head 
of the Church had been. Maitland asked, "Had this phrase 
always been meaningl ess? I venture to suggest that it had 
its origin in a happy thought, a stroke of genius.nl5 J. B. 
Black agrees that "it was no ordinary brain that devised so 
clever a subterfuge.nl6 
13w. H. F'rere, The English Church in the Reign of 
Elizabeth and James I 1~ - 1625 (London:--MacMillan ana Co. 
Ltd., 19o4J,pp. 2 f-: 
14"Elizabethan Gleanings: Defender of the Faith, and 
So Forth," EHR, XVIII (1903), reprinted in Collected Papers, 
III, 157 - 165. 
15Ibid., P• 157. 
16The Reign of Queen Elizabeth, p. 8. 
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Elizabeth was confronted by a difficult problem. 
The statutes of Henry VIII had declared that the headship 
of the church was annexed to the throne by divine law as 
well as by act of parliament. one of Queen Maryts statutes 
had gone to the other extreme by declaring in effect, that 
her father's eccl esiastical supremacy had been null and void 
all along. Elizabeth had subjects who held tenaciously to 
both opinions. At this juncture she hit upon the brilliant 
idea of "etceterating herself.nl7 
It was both a bold and a cautious step; bold, because 
implicit;I.y it maintained the theory of the English Re-
formation that the supremacy of the Papacy was a usur-
pation of the crown•s ancient authority, and that no 
parliamentary statute was needed to confer the headship 
of the church on the monarch; cautious, because, after 
all, no more appeared than the words "et cetera", which 
left the cath~Bic world guessing and hoping about the 
future •••• 
The uniqueness of Elizabeth's title, according to 
Maitland, was the fact that she added "et cetera" to an 
otherwise unabbreviated style which contained all t he other 
titles which were borne by her f ather and brother with the 
single exceptian supreme Head of the Church and in its place 
she put . ''et cetera. ttl9 Maitland has traced the use of this 
form to a scribbled memorandum, preserved in the Record 
Office and dated November 18, 1558, the second day of 
l7Maitland, "Elizabethan Gleanings," Collected 
Papers, III, 159. 
18Neale, queen Elizabeth I, p. 63. 
19"Elizabethan Gleanings," Collected Papers, III, 161. 
20 Elizabeth•s reign. 
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Maitland's views have not gone unchallenged. Hubert 
Hall21 was the first to differ from Maitland's explanation 
of "et cetera" and two years later A. F. poliard22 pointed 
out that Mary had used "etc." until March 26, 1554 when her 
triumph over Wyatt made it possible for her to dispense with 
her supremacy over the church. Even though Elizabeth was not 
the first to use the "etc.", Maitland's explanation of why 
she used it needs no modification. 
Elizabeth's personal religion is a subject central 
to this whole discussion. Most writers seem to agree that 
"of religious feeling, in the ordinary sense of the word, 
she probably had little.n23 Strachey would even go so far as 
to suggest that Elizabeth was protestant only by accident of 
birth, for basically she was so secular that she became the 
champion of the Renaissance r a ther than of the Reformation.24 
Maitland dissents from the tenor of these remarks holding 
that "at the critical time her conduct was swayed rather by 
her religious beliefs than by any close calculation of loss 
20
rbid., p. 164. 
21The Athenaeum, May 2, 1908, P• 543. 
22A. F. Pollard, The History of England From The 
Accession of Edward VI to~e Death or-Elizabeth, 154r-= 
1603 (London: tongmans-,-Green and CO., 1910 ), p. 'I'9'2":'" 
2Jslack, The Reign of Queen Elizabeth, p. 3. 
24Elizabeth and Essex, p. 14. 
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or gain.n25 Being a dissenter from all religions himself, 
M:aitland has apparently been generous in giving Elizabeth 
the benefit of the doubt - too generous. J. B. Black•s 
conclusion seems more valid: 
Her cold, entirely humanist outlook, nourished by clas-
sical study, kept her apart from the deeper spiritual 
currents of her time. Moreover she had seen too much 
of the ravages of fanaticism, both protestant and cath-
olic, to set any store by the dogmatic formularies of 
either side. The only religious faith she can be said 
to have held with any degree of conviction was a belief 
in an over-ruling Providence - the refuge of all dis-
tressed human beings.26 
Elizabeth's theological views were inclined toward Luther 
and the Augsburg Confession rather than toward Calvin. "For 
herself she would have been contented to accept the formulas 
which had been left by her father, with an English ritual, 
and t h e communion service of the first Prayer-Book of Edward 
the Sixth.n27 
strong nationalist that she was, Elizabeth, feeling 
confident that her subjects, both catholic and protestant, 
leaned toward an independent church, accepted the break with 
Rome as a fundamental condition of her religious establish-
ment.28 At one time it was believed, even by von Ranke, that 
25"The Anglican Settlement," Historical Essays, p. 167. 
2~lack, The Reign of Queen Elizabeth, p. 3. 
27Froude, History of England, VII, 12. 
28conyers Read, The Tudors: Personalities and 
practical Politics in SiXIeenth Century England (New York: 
Henry Holt and Company, 1936), PP• 149 f. 
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Elizabeth had left the catholic Church as a result of her 
harsh treatment at the hands of pope paul Iv.29 Although 
t his interpreta t ion had been quietly dropped by historians 
i t had not been openly refuted until Maitland undertook the 
task. Such a story was believed because it seemed plausible; 
f or "the Pope, paul IV was an irascible old man, from whom 
the last quality to be expected was moderation •• tt30 . . 
A real danger existed that the Pope would declare Elizabeth 
a bastard, Eng land a papal fief, and her assumption of the· 
crown an insolent usurpation.31 As a result of such treatment, 
Elizabeth was supposed to have decided to break relations 
with the papacy and follow the desires of her Protestant 
subjects. Maitland set the record straight. After carefully 
outlining Elizabeth's actual dealings with Rome, he concluded: 
vVhether Paul ever made any attack against Elizabeth on 
the score of her birth is very doubtful. That he never 
made any public and solemn attack a gainst her on that 
score, or even on the score of heresy and schism, is 
fairly certain: many would have preserved copies of a 
bull that denounced her, whether as heretic or as usurper. 
But at least it should be indubitable that she was not 
driven into Protestantism by h is insults. Apparently he 
did and said nothing against her until he learnt that 
she was withdrawing her minister from his court, and that 
her talk of sending an embassy had been deceitful.32 
Elizabeth's first parliament met in January, 1559. 
29Maitland, "Elizabethan Gleanings," Collected 
papers, III, 165. 
30weale, gueen Elizabeth I, p. 64. 
3l"Elizabethan Gleanings," Collected Papers, III, 166. · 
32Ibid., PP• 173 f. 
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Although the influence of the crown was used on the side of 
Protestantism, no circular letters were issued such as Mary 
Tudor had employed in vain in her . efforts to keep Protestants 
out of her House of Commons.33 This was not a packed legisla-
ture34 although the "~ueen took the ordinary precautions 
permissible in her day for facilitating the passage of 
government measures.n35 Some would even suggest that this 
body may be taken to represent a fair cross-section of 
national sentiment.36 Maitland suggests that by and large 
the nation was willing to follow Elizabeth in the experimental 
religious settlement.37 
Parliament opened on January 25, and for the first 
time Elizabeth stood as Queen face to face with her subjects. 
Sir Nicholas Bacon, Keeper of the Great Seal, gave the 
speech from the throne. When the business session began on 
Monday, the 30th, the question of supply came first before 
the legislators. Money was cheerfully voted and Parliament 
turned next to a discussion of a royal marriage. In response 
33John E. Neale, Elizabeth I and Her Parliaments, 
1559 - 1581 (New York: Jonathan Cape;-!9~, p. 3a. 
34c. G. Bayne thoroughly demolished the old legend 
that Elizabeth's first parliament was packed. "The First 
House of Commons of Queen Elizabeth," EHR, XXIII (1908), 455-
476, 643 - 682. 
35Black, The Reign of gueen Elizabeth, p. 10. 
36Read, The Tudors, p. 15. 
37"The Anglican Settlement," Historical Essays, p. 172. 
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to the sugge stion that she choose a husband, Elizabeth 
replied that she preferred to remain unmarried. Two 
statutes were passed to answer the question of Elizabeth•s 
legitimacy. Parliament now turne d to the topic of ecclesi-
astical supremacy which everyone recognized as the chief 
task of this session. Three bills were i n troduced in the 
succeeding months before a settlement could be reached. 
On February 9 the "Bill to restore the Supremacy of 
the Church of England to the Crown of England" was intro-
duced in the Commons and had its first readi~.38 J. E. Neale 
has attempted to determin e what happened both i n and out of 
Parliament to Easter, 1559, which might explain the final 
form· of the Acts of Supremacy and Uniformity.39 After this 
date the passage can be followed satisfactorily by means of 
Maitland's "diplomatic."40 Since Neale failed to discover 
any new evidence, his task was that of analyst rather than 
that of researcher. 
John E. Neale contends that very significant factors 
entered the English political scene between the introduction 
of the first government bill and the third one which eventu-
ally became the law of the land. He hypothesized that 
Elizabeth intended to follow the example of her father and 
38Frere, The English Church, p. 18. 
39"The Elizabethan Acts of Supremacy and Uniformity," 
ERR, LXV (1950), 304. 
4°"Elizabethan Gleanings,tt Collected Papers, III, 185-
209. 
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brother in introducing changes in the English Church grad-
ually or by stages rather than all at one time. This pro-
cedure was suggested by prudence as well as by the inter-
national situation. Neale would have us believe that the 
Queen's program encountered well-organized and deliberate 
opposition in the House of Cownons from the Marian exiles or 
their supporters.41 After the Commons had rejected the first 
government Supremacy Bill, it introduced a substitute of its 
own based on the Edwardian settlement, which was amended by 
the Lords.42 Rather than sign this supremacy Bill, Elizabeth 
issued a proclamation based upon it, which authorized com-
munion in both kinds, on the Wednesday of Holy Week.43 Neale 
suggests that after this, either Thursday night or Friday 
morning, Elizabeth had a sudden change of mind, which he 
attributes to her receipt of the news of the Peace of Gateau 
Cambresis.44 Elizabeth now felt that her position had been 
consolidated to the place where she could grant to the 
commons what they wanted immediately and what she had hoped 
to secure at some future date - an act of uniformity and a 
prayer Book. This novel interpretation, while admittedly 
41J. E. Neale, "The Elizabethan Acts of Supremacy and 
Uniformity," EHR, LXV (1950), 312- 322. "The Commons had 
risen as a body in a gesture of open defiance." p. 322. 
42prere, The English Church, p. 18. 
43rbid., p. 22. 
44Neale, "The Elizabethan Acts of Supremacy and 
Uniformity," EHR, LXV (1950), 324. 
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based upon conjecture, does not do violence to any known 
facts and certainly warrants consideration along with the 
traditional account. 
Before parliament reconvened after the Easter recess 
a colloquy was held at Westminster which featured a disputa-
tion between champions of the Catholics and the Protestants. 
Maitland suggested that the outcome of the debate raises 
suspicion that it was merely a trap laid by the Protestants 
for the purpose of discrediting the Catholic faith.45 As a 
result of the disputation, the Bishops of Lincoln and Win-
chester were committed to the tower46 and thus the Catholic 
party in the House of Lords was seriously weakened at a 
critical moment. 
Parliament went back to work. The basic outline of 
the Elizabethan settlement appears to have been settled and 
only the details were left to be determined. Elizabeth de-
cided that she would not assume the title of Head of the 
Church but accepted a substitute phrase which declared her 
to be 
the only Supreme Governor of the realm as well in all 
spiritual or ecclesiastical things or causes as in 
temporal, and that no foreign prince or prelate had 
any eccles~astical or spiritual authority within her 
dominions.'+7 
45"The Anglican Settlement," Historical Essays, p. 173. 
46Froude, History of England, VII, 78. 
47"The Anglican Settlement,'' Historical Essays, P• 175. 
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The Act of Supremacy was finally passed on April 29th. on 
the preceding day an Act for the Uniformity of Religion had 
been enacted. 
Let us now examine the effect of these new measures. 
The Act of Supremacy revived the anti-papal statutes of 
Henry VIII, removed Mary's reactionary legislation, and 
vested the supreme power over the national church in the 
crown. The oath of supremacy was compulsory for all clergy, 
judges, mayors and royal officials under pain of debarrment 
from offices in church and state.48 If any person "shall by 
writing, printing, teaching, preaching, express words, deeds, 
or act ••• defend the authority ••• of any foreign 
prince, prelate, person, state, or potentate" within her 
majesty's dominions, he shall suffer on the third offence 
death for high treason.49 The Act of Uniformity imposed a 
slightly modified version of the second Edwardian prayer 
Book. The ritual of the communion service was modified by 
the addition of two sentences which seemed to admit the Real 
presence in the sacrament.5° This may have been done either 
to conciliate the Lutheran Princes of Germany or to appease 
the English catholics. Clerical offenders against the Prayer 
48stephenson and Marcham, Sources of English Consti-
tutional History (New York and London: Harpers & Brothers, 
1937), p. 345. 
49Ibid., P• 346. 
50Read, The Tudors, p. 150. 
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Book were subject to life imprisonment for the third offence 
while the laity were to be fined 12d for each absence from 
church. 51 
Moderation is certainly the tenor of Elizabeth•s 
religious settlement. The obvious effect that could be seen 
was the use of English in place of Latin in the church 
service. Actually there was a demand from Catholics as well 
as Protestants for the Bible in the vernacular. J. B. Black 
tells us that Queen Mary had a difficult time in getting 
Catholics who had come into possession of English Bibles 
during Edward's reign to give them up.52 
Pope Pius IV prohibited "good" Catholics participating 
in the worship of the English Church. Maitland has ex-
amined the efforts of the Catholics in England to persuade 
the pope to reverse his decision on this matter.53 Froude 
brought transcripts of the documents involved back to England 
from Simancas in Spain. 54 The Spanish ambassador in England 
Alvaro de Quadra, wrote to the Spanish ambassador at Rome, 
Francesco de Vargas on August 7, 1562 asking for an author-
itative decision as to the legality of attending the English 
51stephenson and Marcham, Sources of English 
Constitutional History, PP• 347 f. --
52The Reign of Queen Elizabeth 1558-1603, p. 19. 
53"Elizabethan Gleanings," Collected Papers, III, 
177 - 180. 
54Ibid., P· 177. 
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services and setting forth reasons for granting the desired 
permission.55 The false claim was made that the penalty for 
failure to attend "common prayers" was capital punishment 
when actually, as we have seen, it was only a fine of 12d. 
Every effort seems to have been made to persuade the Holy 
Father to give the desired answer. The Pope replied without 
equivocation that if the choice lay between attending the 
forbidden services or going to the gallows, death would be 
the better portion.56 
The settlement was instituted with little or no open 
opposition and almost no persecution. It succeeded in se-
curing the support of the greater majority of the English 
people although the extremists on both sides were undoubtedly 
dissatisfied with the arrangement. "It is a tribute to the 
enduring qualities of the settlement that in looking back 
it has seemed natural and inevitable: as though from the 
beginning there could have been no other policy than that of 
55Ibid. 
56"Ad casum respondemus quod neque vitam catholicam 
relinguere, nee hereticam ducere, neque eorum psalmis, lec-
tionibus et concionibus interesse licet: cum in casu pro-
posito non asset cum hereticis communicare et cum eis 
participare sed vitam et errores illorum protestari, cum 
non velint aliam ob causam interesse nisi ut tanquam 
heretici reptua.ti poenas catholicis impositas effugiant; 
et scriptum est Obedire oportet Deo dicenti ~ui me erubuerit 
et meos s ermones, quanquam hominibus vitam et ritus Deo et 
ecclesiae contraries precipientibus, et eo magis cum 
nobiles et magnates non sine pusillorum scandala supradictis 
interesse possint." Ibid., p. 179. 
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the middle-way- the via media of tradition.n57 
While investigating the Elizabethan religious 
settlement, Maitland decided to examine the original docu-
ments of the Acts of Supremacy and Uniformity to see if he 
could learn "something from the ex ternal aspect of t he 
parchment and the work that had been done thereon by pens 
and knives.n58 After going over the same material, J. E. 
Neale vouched that Maitland had done the task so thoroughly 
that he left "scarcely an tit to .be dotted.n59 
Maitland was able to determine the chamber in which 
each of the sections of the final bill of the Act of supremacy 
originated as well as certain changes or amendments which 
were made in the process of enactment. 
On the whole, then, as fairly certain conclusions, we 
may hold (1) that the Commons sent up a measure 
consisting of sections I - XVII, XXII, and XXIV: (2) 
that the Lords add sections XX (restriction of the scope 
of heresy), section XXI (requirement of two witnesses), 
and section XXII (aiding and conforting offenders), and 
at the same time cancel certain parts of sections XV and 
XVIII, which the new clauses have made unnecessary; and 
(3) that the commons at the l ast moment add section 
XIX, declaring that no act in this present parliament 
shall be adjudged to6be tany error, heresy, schism, or schismatic opinion.' 0 
Elizabeth I and Her Parliaments 1559 - 1581, 
p. 51. 
5B"Elizabethan Gleanings," Collected Papers, III, 185. 
59"The Elizabethan Acts of Supremacy and Uniformity," 
EHR, LXV (1950), 304. 
6o"Elizabethan Gleanings," Historical Essays, p. 238. 
-208-
Maitland next suggested a solution to the mystery of why 
Elizab eth did not sign the second Bill of Supremacy61 which 
was passed by both chambers during Holy Week. He thought 
that it either declared Elizabeth to be the Supreme Head of 
the Church or else gave her the embarrassing option of 
. 62 decla ring whether or not she was the Supreme Head. When 
the bill, "having passed both houses, was no longer amendable, 
she decided (or for the first time published her decision) 
that she would not assume the irritating title.n63 Viewing 
Elizabeth's decision, not to sign this bill i n to law, against 
the international scene, Maitland found this another evidence 
of t h e ~ueen's astuteness. On April 24, Philip II of Spain 
informed his Ambassador in England tha t since Elizabeth had 
refused the supreme headship when it was off ered to h er, he 
had told the Pope t hat there was still hope for her amendment 
a n d he tried to prevent t h e issuance of a decree concerning 
her legitimacy. 64 
The Act of Uniformity disclosed less than the 
preceding parchment. Maitland noted that the enabling clause 
did not contain the usual "lords spiritual and temporal" 
which had appeared as usual even on the Act of Supremacy 
which had abolished papal jurisdiction and repealed the 
61 Supra, p. 202. 
62"Elizabethan Gleanings," 
63Ibid., P• 239. 
Historical Essays, p. 238. 
64Ibid., P• 240. 
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Marian statutes. He sugg ested that the omission was probably 
an accident. 65 
It has long been known that the Journal of the House 
of Lords contains no record for the days on which the third 
Supremacy Bill and the Uniformity Bill were passed by the 
House of Lords -April 22- May : l. Maitland made a fruitless 
examination of the original journal in the hope of throwing 
light on the omission. The que stion which came i rnmediately to 
his mind, of course, was whether the omission was the result 
of accident or fraud. It might be suggested that n ot one 
lord spiritual voted in favor of these bills and that the 
Queen's ministers did not want this to be a matter of record. 
such speculations are worthless since they can neither be 
proved or disproved. 
According to Maitland, Pope Pius IV not only had no 
serious thoughts of "denouncing Elizabeth as an excommunicate 
heretic and deposed queen, ( butJ made at least four attempts 
to secure her conversion.n66 Three of these efforts are 
well-known but Maitland endeavored to make a case for the 
fourth attempt. In chronological order, the efforts of 
Vincent Parpaglia in 1560, Martinengo in 1561, and the 
Cardinal of Ferrara in 1562 have been widely noted. Thomas 
Sackville was in Rome in the winter of 1563 - 64 wher~ he 
b5Ibid., p. 244. 
66"Elizabethan Gleanings," Collected Papers, III, 
180 f. 
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was arrested as a spy but was soon liberated. A letter from 
Cecil indicates that Sackville may have been secretly co~~is­
sioned by Elizabeth. 67 A later letter from the Spanish 
Ambassador in England to King Philip relates an account of 
the conversation of the Pope with sackville. 68 According to 
this account, the Pope desired to assure Elizabeth that if 
she would make dutiful submission she need not fear being 
deposed as illegitimate or prevented from marrying whomever 
she pleased. 
Maitland found two additional Roman transcripts at 
the Record Office which be a r on this tale. The first was a 
certificate of respectability in Sackvillets favor, dated at 
the English hospital at Rome on January 19, 1564, and signed 
by Goldwell, Bishop of St. Asaph as well as other English 
refugees. 69 The second document is a paper dated at Rome on 
May 3, 1564 and signed by Vincentius parpaglia Abbas s. 
Solutoris Turine which relates the message which the pope 
gave to Sackville to relate to Elizabeth.70 Maitland inter-
preted this message to mean 
that Elizabeth was once more told th~t if she would 
enter the Catholic fold she might be as legitimate as 
the pope could make her, and that there would be no 
trouble about the spoils of the monasteries. On the 
other hand, no hin t is g iven of any approval of her 
prayer book or any compromise in matters of faith or 
67Ibid., p. 181. 
69Ibid., P• 182. 
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worship.7l 
In summarizing the principal conclusions of this 
chapter we note that Maitland has suggested that Elizabeth's 
use of "etc." in her title was a mark of genius because it 
postponed a definite decision on the relationship of the 
sovereign to the Church of England. He gave Elizabeth the 
benefit of the do ubt when he suggested that in critical 
times her conduct was governed by religious considerations 
rather than by a calculating nature. Maitland openly refuted 
the contention that ~ueen Elizabeth was forced to leave the 
Roman Church because of harsh treatment at the hands of Pope 
Paul IV. An examination of the original parchment of the Act 
of Supremacy suggested to Maitland the nature of the struggle 
in both commons and the House of Lords which resulted in 
modification of this bill before it was enacted into law. 
J. B. Black agrees with :Maitland that Elizabethrs 
use of "etc." was a shrewd maneuver. Neale concurs with the 
general tenor of this conclusion. Hubert Hall disagreed with 
Maitland, while A. F. Pollard pointed out that Mary had used 
this expression earlier. Even Pollard, however, acc ep ted 
Maitland's explanation of why Elizabeth resorted to this 
stratag em. Maitland is in the minority in his estimate of 
the strength of Elizabeth's religious convictions. strachey, 
Read, and Black take a contrary position. Historians had 
71 Ibid., P• 183. 
-212-
long held that Elizabeth was not forced to l eave the Roman 
Church but Maitland was the first to meet this issue directly 
and document this conclusion. Maitland's analysis of the 
document of the Act of supremacy is certainly penetrating. 
Neale, who retraced Maitland's steps, writes that he did not 
leave an "i" undotted. 
Maitland' s account of the Elizabethan religious 
settlement indicates once a gain that he could not relate 
even a relatively well-known incident without finding some 
historical problems for his inquisitive mind to work on. He 
seemed to have an intuitive sense of knowing where and how 
to attack a given question. Maitland's general account is 
considered to be a thorough piece of work which passes care-
fully but judiciously through a field full of loaded issues 
and yet avoids offending any who could tolerate a dis-
passionate piece of work. His five articles encompassed 
by the general title "Elizabethan Gleanings" each developed 
a relatively minor facet of the story and yet each has been 
an enduring contribution. 
CONCLUSION 
The history of English law encompasses the fields 
of both law and history. Maitland passed from the study 
and practice of law, to exploring its history. Both of t h ese 
disciplines are richer for his lif e of scholarly devotion 
and ach ievement. He suggested that, although he had not 
delib erately planned his a pproach to what p roved to be his 
consuming passion, he could hardly have pursued a more 
systematic course to prepare himself for the study of 
the history of English law. He sugg ested that other less 
than successful barristers should turn to the history of 
English law. 
It seems inevitable that the history of the past 
must be rewritten and reapplied to ans wer the questions and 
needs of each succeedin~ generation. Maitland was not 
content to accept the questions and answers which had been 
given concerning English law by such accepted authorities 
as Coke and Bla c kstone or, for that matter, even Stubbs. 
His probing curiosity and quest for truth compelled him to 
challenge their assumptions and question their conclusions. 
Th is led Maitland to the task of editing Rolls and Year 
Books as well as examining documents whose contents were 
usually considered to have been explored definitively. 
Maitland was n e ver content to accep t the conclusions of 
other scholars if h e could examine the original documents 
in question for himself. 
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Maitland's quizzical nature together with his 
scholarly discipline resulted in the turning of many a 
forgotten manuscript and the resurrection of many a his-
torical problem that was considered to have been solved. He 
was always hopeful that his beating of the bushes might scare 
up a bird that was worthy of shot. In many cases his beat-
ing merely confirmed accepted conclusions and a dded new 
evidence to substantiate hypotheses already advanced. He 
had the ability to reglean an area and to marshal his 
evidence in support of a conclusion in such a convincing 
manner that one would feel bold indeed to reopen the question. 
Maitland's refusal to accept any interpretation merely be-
cause it was hoary with age resulted in the stirring up of 
many a skeleton which had long rested in silence. 
Maitland's boldness in challenging and disproving 
• 
a long established historical tradition can be illustrated 
by his writings on Roman Canon Law in the Church of England. 
Maitland contended that Roman Canon Law was accepted 
automatically by the English church until the time of the 
break with Rome under Henry VIII· The Anglican Church and 
English historians in general had held that a canon law 
distinct from that of the Roman Church had developed in 
England during the middle ages. The contention that the 
English church decided what part of the Roman Canon Law 
should be accepted or rejected as the canon Law of England 
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was denied by Maitland who was able to show that it was the 
king and not the English church who forbade the enforcement 
of certain parts of the Roman canon Law in England. 
In the areas in which Maitland h a s b e en successfully 
challenged he was the victim of his strong bent toward law 
and the impact of law upon h i s tory. Although he readily 
proclaimed that much that we can learn of the social and 
economic life of the middle a ges must be learned from legal 
documents, he himself was not particularly interested in 
these areas and hence fail e d to ask the questions which 
those who h a ve followed in h is labors have raised. In several 
cases, particularly those dealing with the Anglo-Saxon 
period and the origin of the borough, his conclusions must 
be modified because of an increased knowledge of t h e economic 
and social conditions of the times. Maitland indicated 
that there was a question in his own mind as to his deficiency 
in these are as. He would have been the first to praise 
and congratulate those who through furth er research h ave 
modified and hence corrected his conclusions. 
Maitland was probably the most stimulating scholar 
ever t o turn his attention to the history of English law. 
As I i ndicated in the introduction, it seems that most 
historians who have a pproached the subject of English law 
have first turned to Maitl and for insp iration. His mind was 
so k e en that he turned up far more tracks than he ever could 
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trail. Although this is to be expected in almost any scholar, 
Maitland had a unique ability to ask the right question or 
one which seldom ended in a fruitless pursuit. 
He lent a quality of spirit to research and scholar-
ship which has been a boon and an inspiration to young 
scholars ever since. A young scholar could profit greatly 
by following the life of Maitland to gain insight into 
technique and meth odology as well as to glean the fruits of 
a life of scholarly research. Much of Maitland's writings 
were merely the skimmings of his research which could with 
profit be refined and expounded and shared with a much wider 
audience than the group of scholars who might search them 
out in the form and the places in which he left them. I 
do not mean to imp ly that Maitland could not and did not 
express himself forcefully and coh erently but admittedly 
most of what he wrote was directed at his scholarly colleagues. 
Wherever and whenever the history of English law is 
studied seriously the name of Frederick William Maitland 
will be held in high esteem. His writings are now more than 
half a century old but few of them are merely gathering 
dust on shelves. Where scholarship is appreciated, Maitland 
will be acclaimed. 
THE FREDERICK WILLIAM MAITLAND BIBLIOGRAPh"Y 
There have been two notable efforts to compile a 
bibliography of the writings of Maitland. Each has much to 
commend it but each is beset with certain weaknesses. This 
present effort utilizes the strengths of each and endeavors 
to avoid the shortcomings. 
A· L. Smith compiled a bibliography of Maitland's 
works soon after Maitland's death. This bibliography together 
with two lectures was published in 1908. After checking 
Smithrs work very carefully, I have come to the conclusion 
that it contains no mechanical errors. Its principal defi-
ciency is to be found in its omissions - it is incomplete. 
A recent effort can be found in The Maitland Reader 
edited by v. T. H· Delany.l He acknowledges the aid of Mr. 
David L· Moore of the New York University Law Library in 
compiling this bibliography. Apparently one of Mr. Moorers 
signal contributions was the compiling of lists of the re-
views of Maitlandrs lectures published in law journals in 
the United States and Canada. I am indebted .to The Maitland 
Reader for these lists of reviews of Maitland's lectures 
which were published posthumously. I have adopted Mr. 
1New York City: Oceana Publications, 1957. 
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Delanyrs division for the bibliography: Maitland's works, 
Reviews of Maitland's works and Biographical Notices. 
Delany's printer has not served him well and the proof 
reader did not catch many mechanical errors. These typo-
graphical errors, together with certain omissions, d€tract 
from the usefulness of his bibliography. A collation of 
these two bibliographies quickly suggests the need for a 
complete and accurate Maitland bibliography. The following 
pages will fill this lacuna. 
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Eondon. -
1885 
1885 
1886 
1886 
1886 
1887 
1888 
1888 
1888 
1888 
1888 
1888 
1889 
1889 
-219-
Justice and Police. The English Citizen. London: 
MacM111ana:rid Co. -
"The Seisin of Chattels,tt Law Quarterly Review, I, 
3~- 341. Collected Papers;-I, 329 - 357. 
"The Mystery of Seisin," Law Quarterly Review~ II, 
481 ff., 496 ff. Collectea-?apers, I, 358 - 3~4. 
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by F. w. Maitiana;-se!den sOCiety, Vol. !. London: 
Bernard Quaritch, 1888. "Leet and Town" (Section II) 
in Historical Essays, pp. 41 - 51. . 
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Vol. !, Reigns-of Henry Irr-and Edward I. selden 
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VI, 367 - 372. Collected -Papers, II, 152 - 169. 
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"A Conveyancer in t he Thirteenth Century," Law 
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FREDERICK WILLIAM MAITLAJ\TD 
Contribution to the History of English Law 
Abstract of a Dissertation 
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Boston University, 1959 
In this study, Maitland's most important contri-
butions to the history of English Law have been set forth 
in detail. After indicating the course and nature of Mait-
land's examination of the topics under consideration, the 
author has endeavored to explain the basis for Maitland's 
principal conclusions. This work then goes on to examine 
the writings of both those scholars who preceded and those 
who have succeeded Maitland in order to place his work in 
perspective and to determine how his contributions s t and 
after more than half a century of historical research. 
Included in this work is the definitive bibliography of · 
Maitland's writings. 
Maitland came to history from the study of law and 
the interrelationship of these two strains permeates his 
writings. His legal training caused him to be suspicious of 
generalizations and where generalizations were necessary, 
he illustrated them by applying them to specific cases. 
Maitland had a unique ability of relating legal terms to 
-1-
personal experiences and meaningful patterns of thought. 
This method of explanation was the result of his broad 
knowledge of the original documents. His work as the editor 
of Year Books, court rolls, and Bractonrs ·Note-Book was as 
notable as the volumes which he contributed on the history 
of English Law. 
Maitland's writings are fragrant with insp iration 
and suggestion. His thirst for knowledge and quest for 
t ruth caused him to challenge many long-accepted facts con-
cerning the history of English Law. He was not content to 
accept the conclusions of others if he had an opportunity 
to examine the original documents for himself. This approach 
to his subject caused Maitland to raise far more issues 
than he could hope to settle. This is the reason that Malt-
land's writings are still proving provocative to those who 
are seeking an avenue for historical e xploration. · He did 
give answers to many of the questions which he asked and 
this work sets forth his principal contributions to the 
history of English Law. 
on two occasions, Maitland launched into religious 
controversy. While poring over the documents in an effort 
to determine the basis for the law regarding marriage, he 
became conscious of the fact that the evidence before him 
did not harmonize with the accepted ideas regarding the 
development of the Church of England. Maitland boldly 
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challenged, and successfully refuted the doctrine held even 
by Bishop Stubbs, that the Church of England had a code of 
law distinct from that of the Church of Rome b efore the time 
of Henry VIII· Soon after this, Lord Acton asked Maitland 
to write an account of the Elizabethan Religious Settlement 
for the cambridge Modern History. This judicious account 
and its by-products, the Elizabethan Gleanings, are generally 
acc epted by modern scholars on this subject. 
Maitland was very interested in the origins of 
English i n stitutions. He wrote on such topics as: the origin 
of the common law courts, the nature and origin of parliament, 
the sources of English Law, the early dist~nction between 
township and borough, and the origin· of the village. Maitland 
must be classified with the Germanists in the conflict with 
the Romanists over the nature and origin of English Law and 
institutions. His theory for the garrisoning of Anglo-Saxon 
boroughs has been successfully repudiated. His Medieval 
French dictionary was an important contribution to the 
editing of the Year Books. He, himself, edited four vol·~es 
of Year Books for the Selden Society of which he was a 
prime mover. 
Though his writings are now more than half a century 
old, scholars still value his interpretations. Wberever and 
whenever the history of English Law is studied seriously, 
the name of Frederick William Maitland will be held in hjgh 
esteem. 
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